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Contracts — Protests — Procedures — Bid Protest Procedures — 
Time for Filing — Contract Award Notice Effect 

Protest filed less than 10 days after protester learned that agency accepted pro- 
posal which showed incomplete development of equipment offered is timely even 
if protester previously suspected nonconforming nature of equipment. 
Contracts—Negotiation—Requests for Proposals—Specification 
Requirements— Waiver 
Requirement for operational prototype restricted offerors to propose existing 
equipment components capable of demonstrating essential solicitation require- 
ments. Offeror’s prior model did not meet requirement for operational prototype 
where solicitation expressly sought equipment capable of computational capabil- 
ities beyond prior model’s capacity. 
Contracts — Competitive System — Price Competitiveness — 
Determination Basis 
Assertion that protester was not prejudiced because it would have been unable 
to be price competitive had it known that procuring activity would relax re- 
quirements is rejected. Pricing may only be determined through competition. 
Contracts — Negotiation — Awards — Erroneous — Remedial 
Action Recommended 
Air Force should review whether requirement should be resolicited. At minimum, 
it should reopen competition to accord protester a reasonable opportunity to meet 
its relaxed, actual requirements, assuring that all parties are permitted to com- 


pete on equal basis. Erroneously awarded contract should be terminated if pro- 
tester is selected for award. 


In the matter of System Development Corporation, May 1, 1979: 


The System Development Corporation (SDC) protests award to 
Control Data Corporation (Control Data) under RFP No. F19628-79- 
R-0084 issued by the Air Force Computer Acquisition Center, Han- 
scom Air Force Base. The solicitation was issued to support an Air 
Force Weapons Laboratory (Kirtland Air Force Base) requirement 
for a Fourth Generation Advanced Computer System which could sig- 
nificantly enhance data processing capabilities at the Weapons Labora- 
tory. (The Air Force facilities involved will be referred to collectively 
as the “Air Force.”) 

Essentially, SDC complains that the award was improper, and in- 
deed, that the contract was void ab initio, because Control Data offered 
equipment for which an “operational prototype” did not exist at the 
time the proposal was submitted. The protester states that it did not 
offer the system proposed by Control, Data (the Star 100A), or other 
equipment in a similar state of development because SDC understood 
that an operational prototype was required at the time proposals were 
to be submitted and that the Star 100A was not available for bench- 
marking. SDC also asserts that Control Data was not required to per- 
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form a preproposal Live Test Demonstration (LTD or preproposal 
benchmark) as anticipated by the RFP. SDC further argues that it 
was required to agree that the equipment it proposed would achieve a 
95 percent minimum effectiveness level, while Control Data was per- 
mitted to propose equipment having an effectiveness level of only 93 
percent. 

We have concluded that the Air Force awarded the contract to Con- 
trol Data without regard to the mandatory requirement that the offeror 
have an operational prototype of the equipment by the due date for 
proposals and that the protester was denied equal treatment in this 
regard and was prejudiced thereby. 

SDC’s protest is for consideration on a request for our opinion by 
Judge Gerhard A. Gesell, stemming from a suit for injunctive and 
declaratory relief filed by SDC in the United States District Court for 
the District of Columbia (System Development Corporation v. John 
U. Stetson, et al., Civil Action No. 79-0829). See, ¢.9., KET, Incorpo- 
rated, 58 Comp. Gen. 38 (1978), 78-2 CPD 305. Contract performance 
was initially stayed by the court, under a temporary restraining order 
and the Air Force has since agreed not to proceed pending receipt of 
our decision. 


I 


As background, this procurement of a fourth generation advanced 
computer system began several years ago. In August of 1975 the Air 
Force requested industry comments on a draft RFP. A second draft 
was released for comment in March 1977. The solicitation was formally 
announced on July 12, 1977, with a closing date for receipt of initial 
proposals set for September 29, 1977. Several amendments followed, 
including an amendment No. 8, dated. September 23, 1977, which ex- 
tended the date for initial proposals to January 30, 1978. 

Because SDC is not a hardware manufacturer, it surveyed a number 
of potential vendors, in anticipation of the RFP, to identify potential 
subcontractors on whom it might rely to meet the hardware portion of 
the Air Force requirement. Several vendors responded, including Con- 
trol Data. After reviewing Control Data’s response, SDC requested 
clarification, inquiring as to: 


How soon can a STAR 100A be available for a Live Test Demonstration with 
and without the full CDC 6600 front-end interface? 


By letter dated August 17, 1977, Control Data advised SDC that: 


A STAR 100A will be available for benchmarks in May, 1978. The front end 
interface is demonstrable now. 

As SDC points out, paragraph 56 of the RFP dealt with the format 
of proposals. Paragraph 56 :4-2 stated that offerors, as a part of their 
proposals, were required to: 
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Provide the necessary LTD documentation and information required in accord- 
ance with the following items * * *. 


a. Source program compilation listings and assembly listings of all the Bench- 
mark Programs to be used during the conduct of the LTD. * * *. 


s > s s + & e 
ce. The output products from the execution of the Benchmark Programs. 
we e * Bd s * s 

This requirement for data, particularly subparagraph (c), cannot 
be literally met unless a benchmark is performed prior to submission 
of proposals with the equipment being offered. This was in addition to 
a formal LTD required after submission of proposals. Recognizing 
this, SDC wrote the Air Force for clarification. The Air Force re- 
sponded on September 14, 1977, stating: 

The Contractor must execute the Live Test Demonstration prior to submission 
of his proposal in order to produce information needed for inclusion in his 
proposal. The [offeror] must »lso execute the Live Test Demonstration subse- 
quent to proposal submission and in the presence of designated Government 


representatives. This second execution is part of the technical evaluation of the 
submitted proposals. ‘ 


The Air Force further stated: 


During the execution of the LTD prior to proposal submission, the contractor 
may use whatever technique he chooses. During the execution of the LTD 
subsequent to proposal submission, the designated Government representatives 
present * * * will utilize stopwatches and their recordings will constitute the 
official timings. 

Based on Control Data’s statement that the STAR 100A system 
would not be available for benchmarking until May of 1978, long 
after the original or extended closing date for receipt of initial pro- 
posals, SDC concluded that it could not frame its proposal around 
the STAR 100A. SDC turned to Cray Research, Inc. (Cray) and 
submitted an offer based on use of the Cray Model 1 system (‘Cray 1). 
The Cray 1 has a well-established performance history. 

SDC and Control Data submitted proposals. Control Data based 
its proposal on the STAR 100A system. Although Control Data ap- 
parently ran portions of the benchmark sometime before it performed 
the post-proposal LTD, it did not furnish benchmark data with its 
proposal. Instead it stated that simulation tests showed that an exist- 
ing system, the CDC STAR 100, would meet the Air Force’s require- 
ments when upgraded to the STAR 100A through the addition of a 
new scalar processor. Control Data stated in its initial proposal that: 

Control Data estimates that the CDC STAR 100A computer system will exceed 
six times the multiprogramming capability [of existing equipment]. Because 
the * * * STAR 100A system is being constructed at the time of this proposal 
submission, the reported multiprogramming values are estimated on the basis 
of the computer’s design specifications. Verification of these estimates will take 
place on an actual * * * STAR 100A computer system when the LTD is con- 
ducted. [Italic supplied.] 

Control Data concedes that the essential difference between the 
STAR 100 and STAR 100A is the substitution of the new scalar 
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processor accompanied by certain timing changes required to enhance 
memory performance. Indeed, Control Data stated in its proposal 
that, “The principal feature of the CDC STAR 100A Central Pro- 
cessor Unit is the integration of an LSI high-speed scalar processor 
with the vector processor of the CDC Star 100,” and that, “The 
scalar processor is physically contained in a stand-alone cabinet at- 
tached to the vector processor cabinet.” The scalar processor had been 
designed. The parts were ordered and construction of the first unit 
had begun. However, a scalar processor had not been completely as- 
sembled by January 30, 1978, the extended date for submission of 
proposals. 

Not only is it admitted that Control Data did not perform a com- 
plete preproposal benchmark, but in SDC’s view, the STAR 100A 
was unacceptable under other terms of the solicitation which dove- 
tail with the proposal LTD requirement. 

The solicitation contained certain mandatory specifications which 
were required to be met if proposals were to receive further considera- 
tion. Specifically, paragraph 3.2, a mandatory provision, required: 

At the time of the proposal submission, the system(s) proposed must con- 
sist of hardware components and software selected from announced, commer- 


cially available ADP equipment and software. Equipment must be a 
production model or at least an operational prototype. * * *. 


A similar requirement was included in paragraph 48 of the specifica- 
tions, requiring that all but software for certain interface and 


FORTRAN extensions “consist of components, hardware and soft- 
ware selected from announced commercially available ADP systems” 
and repeating that equipment was to “be a production model or at 
least an operational prototype.” Read in context with the LTD docu- 
mentation to be furnished at the time proposals were submitted and 
with the first sentence of paragraph 3.2, it is clear that there was to 
be at least an operational prototype of the equipment at the time of 
proposal submission. 


II 


Before turning to a detailed examination of the merits of SDC’s 
protest, we will deal with the threshold issue raised by the Air Force 
and Control Data, both of which assert in large measure that SDC’s 
protest is untimely. It is our policy to give our opinion in an un- 
timely protest where a court has asked for it. See, e.g., Control Data 
Corporation, 55 Comp. Gen. 1019 (1976), 76-1 CPD 276; Dynalectron 
Corporation, et al., 54 Comp. Gen. 1009 (1975), 75-1 CPD 341. How- 
ever, we believe a discussion of the timeliness. of this protest is ap- 
propriate because we would not be inclined to recommend remedial 
relief if the protest were untimely filed. 
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The respondents maintain SDC knew of Control Data’s role in the 
procurement long before SDC’s initial protest was filed with the Air 
Force on January 18, 1979. In their view, SDC slept on.its rights until 
advised on January 12, 1979, that award had been made to Control 
Data. The Air Force denied the protester relief in part because SDC 
unjustifiably delayed filing the protest. 

SDC admits that it knew by mid-December 1978 that Control Data 
was competing for this requirement. By then it had received a copy of 
our decision in an earlier protest filed by Control Data. See Control 
Data Corporation, B-193487, December 12, 1978, 78-2 CPD 408. In 
fact, SDC representatives inquired with this Office in early December 
seeking information regarding the status and basis of Control Data’s 
protest. 

The Air Force and Control Data believe that SDC knew of Control 
Data’s interest in the procurement much earlier. Both refer to an 
internal Air Force memorandum memorializing a May 12, 1978 meet- 
ing among representatives of SDC and Cray and Air Force personnel. 
The. respondents also refer to information published in trade journals, 
which had carried articles indicating that Control Data had offered 
the STAR 100A system. 

SDC concedes that it believed it was competing with Control Data, 
possibly among others. However, according to SDC: 

Whatever SDC may have thought, inferred, suspected, deduced, or read, it did 


not know prior to the oral notification of award * * * that the Air Force had 
determined to make an award in derogation * * * of the solicitation. 


SDC points out that the Defense Acquisition Regulation (DAR) 
§ 3-507.2(a) prohibits disclosure of the identity of persons participat- 
ing in a negotiated procurement until award is made. At no time, 
according to SDC, did the Air Force admit that Control Data was a 
participant. Thus, in SDC’s view, it lacked the kind of specific knowl- 
edge which is necessary to start the time running for filing a protest. 
VAST, Inc, B-182844, January 31, 1975, 75-1 CPD 71. 

We agree. Prior to receiving the award notification, SDC knew 
with certainty only that the STAR 100A was being developed and 
that Control Data had indicated equipment could not be made avail- 
able to SDC for benchmarking until May 1978. SDC did not know 
and had no way of knowing that a prototype scalar processor had not 
been built, or that a preproposal benchmark had not been performed, 
until it learned for the first time on January 29, 1979, that Control 
Data had qualified its initial proposal. Only then did SDC know 
that the Air Force knew from the outset that Control Data sought 
to meet the initial proposal requirements by offering data derived 
through simulation and that the Air Force acquiesced in this action. 


298-687 0 - 79 - 2 
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The memorandum of the May 12, 1978 meeting between the Air Force, 
SDC and Cray representatives indicates that the protester was aware 
that the delays in the procurement schedule were permitted to obtain 
maximum competition and that this action was taken on the basis of 
knowledge gained by the Air Force from its visits to a competitor’s 
plant. However, the memorandum provides no evidence as to the stage 
of development of the STAR 100A or of the fact that the Air Force 
was allowing Control Data the opportunity to develop a key compo- 
nent to the point of an operational prototype. As the protest devel- 
oped—not before—it was revealed that the first STAR 100A scalar 
processor consisted on January 30, 1978, of a design and an assorted 
collection of unassembled parts. 


III 


The Air Force and Control Data advance a number of reasons to 
support their position that the Control Data proposal properly was 
considered for award. According to the Air Force, the solicitation 
required announced, commercially available equipment that was at 
least an operational prototype (paragraphs 3.2 and 48) and execution 
of the LTD prior to proposal submission in order: 

* * * to (1) preclude the offering one of a kind systems; (2) to discourage 
costs of a research and development effort; and (3) to assure the Air Force that 
the offeror would and could provide standard hardware and software from the 
start of and throughout the contract term. 

The procuring activity believed that Control Data’s proposal met the 
purposes of the solicitation requirements. 

The Headquarters Air Force decision in the initial protest concluded 
that acceptance of Control Data’s proposal, in effect, relaxed the literal 
language of the solicitation. It recommended no corrective action ex- 
cept that the language used be clarified for purposes of future procure- 
ments, Control Data, on the other hand, has chosen to defend its 
acceptability under the terms of the solicitation as written. 

In our view, solicitation paragraphs 3.2 and 48 imposed a dual test. 
On the one hand, hardware components and software offered were 
required to be “announced, commercially available.” Further, the 
equipment offered was to exist at least in an “operational prototype” 
form at the time proposals were submitted and it was clear that an 
LTD was to be performed prior to submission of proposals. 

The meaning of the phrase “announced, commercially available” 
was considered in our decision Jntermem Corporation, B-188910, De- 
cember 15, 1977, 77-2 CPD 464, which coincidentally was decided prior 
to the closing date set in this case for receipt of initial proposals. We 
held that a solicitation requirement for “announced, commercially 
available’ ADP equipment was met by an offeror whose equipment 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 481 


was commercially available and whose sales force was offering the 
equipment for sale. A published announcement (e.g., through trade 
journals) was unnecessary to show that the vendor had offered the 
equipment for sale to the public. 

We were then aware, as the parties here are aware, that ADP equip- 
ment usually is manufactured on receipt of an order—it is not the kind 
of product which can be literally ordered “off-the-shelf.” “Commer- 
cially available” connotes only that the equipment can be acquired in 
the commercial marketplace, importing the notion that it is available 
for delivery within a reasonable time. 

We believe the STAR 100A was announced. It was announced in 
trade publications as early as 1976, and it was offered to SDC in 
August of 1977. 

It is less clear that the STAR 100A was commercially available by 
January 30, 1978, z.e., that Control Data was by then in a position to 
accept orders for commercial deliveries in the ordinary course of busi- 
ness, Control Data maintains that it was—that it had completed all 
design work and had proven its design through simulation on the 
earlier model STAR 100 equipment. Simulation as we have noted, 
normally may be acceptable to “prove” ADP equipment. KET, In- 
corporated, supra, As our decision in KET illustrates, there are occa- 
sions when an ADP equipment manufacturer may offer a product for 
sale even though the product itself has never been built. 

However, the solicitation stated that the Air Force required a pro- 
duction model or at least an “operational prototype.” We agree with 
the respondents that the phrase “operational prototype” must be taken 
in context with “production model,” because both terms are used in 
paragraph 3.2. As these terms are used, an “operational prototype” 
refers to something less than a “production model,” but something 
more than a design “proven” through simulation. The Air Force ad- 
mits that “prototype” is defined by Air Force convention as “A model 
suitable for evaluation of design, performance and production poten- 
tial.” No evidence has been submitted showing that “operational proto- 
type” has meaning as a term of art in the ADP field. Although we 
agree with Control Data that simulation may ke suffic:ent to prove 
an ADP equipment design (after KET, Incorporated, supra), we be- 
lieve the phrase “operational prototype” must be given its plain mean- 
ing. The dictionary defines “operational” as ready for or in a condition 
to undertake an intended function, The term “operational prototype” 
in our view refers to an original model after which the product is to 
be patterned, which exhibits the characteristics of the product essen- 
tial to evaluation of its design and performance, The apparent purpose 
fer adding an “operational prototype” requirement is to assure that 
the suitability of the equipment could be tested. 





482 DECISIONS OF THE COMPTROLLER GENERAL [58 


Control Data maintains, however, that the STAR 100A did exist at 
least as an operational prototype in the form of the STAR 100. In this 
connection, the Air Force asserts that : 

* * * in considering the criteria for a production model or operational proto- 
type * * * [consideration was given to] the fact that the hardware for the 
STAR 100A * * * was being completed. Subsequent [discussions] established 
* * * that the STAR 100A was not a new generic model computer system, but 
was actually an enhancement of the STAR 100 system which was marketed com- 
mercial equipment being used in an operational environment. The basic archi- 
tectural design established for the STAR 100 was retained in the STAR 100A. 
The vector processor, the input/output, maintenance control unit, high capacity 
disk stations, and the software (operating system, FORTRAN, the I/O system 
and cyber link software) were substantially unchanged from the 100 to the 100A. 


The STAR 100 was * * * operated to demostrate the performance and produc- 
tion potential of the 100A. 


We do not agree that an earlier model reasonably can be taken as an 
“operational prototype” of a new generation machine merely because 
it was possible to create a simulation model on it, even if it shares 
many attributes with the proposed new generation of equipment. ADP 
systems are unique in their ability to be used themselves as a tool to 
simulate other systems, even other ADP systems, through software 
redesign, in other than so-called “real” time, or otherwise. In our view, 
the “operational prototype” requirement was not met unless the STAR 
100 was capable of demonstrating the salient qualities sought by the 
Air Force while operating in the configuration which Control Data 
proposed in its offer. 


In this regard, the Air Force’s specifications provided at paragraph 
1.1 that: 


These performance specifications define the resources necessary to support the 
computational requirements of the Air Force Weapons Laboratory * * *. The 
requirements of the [Air Force] identify the need for computer system capabili- 
ties that exceed the computational capability of a single Control Data Corpora- 
tion * * * 6600 by a factor of eighty. 

Ability to process work at high speed was clearly of the essence. The 
equipment proposed was required to demonstrate an arithmetic com- 
putational capability of twenty times that for a single existing Con- 
trol Data 6600 and a multiprogramming capability exceeding six 
times that of earlier equipment. Each offeror’s final proposal was re- 
quired to include that number of units (but not more than four) which 
the LTD showed would be necessary to satisfy these requirements. 

Although it was computational time—speed—which the new scalar 
processor and enhanced memory would provide, it was speed in cer- 
tain types of operations which Control Data could demonstrate only 
through simulation. The scalar processor was described in Control 
Data’s proposal as a separate hardware component. It appears, there- 
fore, that the STAR 100 could not be used to evaluate the speed of the 
STAR 100A in an operational mode, and reasonably cannot be viewed 
as satisfying the requirement for an-operational prototype. 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 
IV 


Control Data asserts that its proposal was properly considered, be- 
cause Control Data should have been treated as being within the com- 
petitive range, regardless of whether an operational prototype STAR 
100A existed on January 30, 1978. We disagree. 

Paragraphs 3.2 and 48 together with the provision for a proposal 
LTD clearly limited consideration of proposals to offers of equipment 
for which an operational prototype existed on the closing date for 
receipt of initial proposals. Had an operational] STAR 100A proto- 
type existed on January 30, 1978, Control Data could have been per- 
mitted to submit evidence of that fact during discussions, as indeed it 
evidently attempted to do. It is in our view quite another thing to allow 
Control Data to turn back the clock—to demonstrate that equipment 
which had not existed earlier did exist later as an operational proto- 
type. A procuring activity is afforded reasonable latitude in defining 
the competitive range; it cannot use that authority in effect to waive 
a significantly restrictive solicitation requirement with regard to one 
party, without advising others of that fact or resoliciting its require- 
ment to permit competition by others who may have been excluded 
from the procurement because of the requirement. See DAR § 3-805.4; 
ef. Computer Network Corporation, et al., 56 Comp. Gen. 245 (1977), 
77-1 CPD 31. 

This point is fundamental. The effect of what was done goes to the 
scope of the competition obtained. It affects the ground rules by which 
other participants—here, SDC—thought they were bound, ground 
rules which may have left others believing that they were precluded 
from the competition, or had only limited options because the equip- 
ment they might have offered did not appear to qualify. Annandale 
Service Co.; Austin Carbonic Co., Inc., B-181806, December 5, 1974, 
74-2 CPD 313; Corbetta Construction Company of Illinois, Inc., 55 
Comp. Gen. 201 (1975), 75-2°CPD 144, modified in part, 55 Comp. 
Gen. 972 (1976), 76-1 CPD 240. 

We also have considered whether the Air Force, in effect, announced 
that offerors could propose equipment which would meet the “opera- 
tional prototype” requirement after the due date for initial proposals, 
but we have concluded that this significant deviation from the manda- 
tory requirements was not made clear. In this connection, Amendment 
5, transmitted by letter of May 17, 1978, changed the procurement’s 
projected schedule of major events. The amendment permitted offerors 
to perform the post-proposal LTD beginning on October 2, 1978, an 
extension from the previous requirement that the LTD be performed 
within 2 weeks after initial proposals were submitted in January. The 
letter accompanying this amendment advised offerors that : 
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2. The amendment now provides that offerors must be prepared to perform the 
LTD by 2 October 1978. This extension to 2 October 1978 does not preclude an 
earlier competitive range determination, if appropriate, based on the Govern- 
ment’s assessment of offerors’ progress toward meeting the LTD requirement and 
all other factors indicating whether the offeror can successfully compete for 
award of the contract. The change in dates has been determined to be in the best 
interest of the Government and is based on an evaluation of the urgency of opera- 
tional requirements in comparison to the potential benefits to the Government 
of maintaining competition in this procurement. 


Moreover, the amendment provides: 


42. PROJECTED SCHEDULE OF MAJOR EVENTS 


The following milestone schedule for this project is provided for planning pur- 
poses only and the dates reflected are subject to change: 


Event Date 


Begin Live Test Demonstration 2 Oct. 1978 
Contract Award 15 Dec. 1978 
ADPS Installation 16 June 1980 


It is clear that the time for performing the post-proposal LTD was 
substantially extended because the Government sought to obtain the 
benefit of increased competition. This was announced by amendment 
to the solicitation “for planning purposes only.” Had the Air Force 
intended to remove the mandatory restriction for an operational pro- 
totype existing at the time initial proposals were submitted, we think 
it was required to say so forthrightly in the interest of obtaining the 
best deal for the public through competition. This amendment does 
not make it sufficiently clear to us that the mandatory requirement for 
an operational prototype by the proposal due date had been relaxed. 
Any such purpose was concealed. 

Moreover, we can see no justification for requiring that the equip- 
ment exist as an operational prototype on or before the closing date 
for receipt of initial proposals. Such a requirement might be reason- 
able where time is of the essence and it is essential to assure minimum 
difficulty in running the benchmark—considerations which in our 
view justify SDC’s belief that this “mandatory” requirement was in- 
tended to be taken seriously. The Air Force, however, has not sought 
to support its need for the “operational prototype” requirement on this 
basis, arguing instead that the requirement was included to assure that 
the equipment proposed was not a “one of a kind” system, that the 
Government was not incurring research and development costs, and 
that the equipment and software was commercially available and 
would be fully supported as a commercial product. This need was met 
by requiring that only announced, commercially available hardware 
and software be offered, and that the system be demonstrated during 
the benchmark. Cf. Telefile Computer Products, Inc., B-186983, 
October 28, 1977, 77-2 CPD 828. In our view, the solicitation’s in- 
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sistence on an operational prototype imposed an unnecessary and thus, 
undue, additional restriction on competition. 


V 


In SDCs view, award to Control Data should be viewed as void ab 
initio, and that in any event, the Control Data contract should be 
terminated and award directed to SDC. We disagree, although we 
believe the Air Force should take necessary action to provide all 
offerors an equal basis to compete. 

As the Air Force points out, the Court of Claims and this Office have 
taken the view that once a contract comes into existence it should not 
be canceled, that is, regarded as void ab initio, even if it were improp- 
erly awarded, unless the illegality of the award is “plain” or “palpa- 
ble.” John Reiner & Co. v. United States, 325 F. 2d 438 (Ct. Cl. 1963) ; 
Warren Brothers Roads Co. v. United States, 355 F. 2d 612 (Ct. Cl. 
1965) ; 52 Comp. Gen. 215 (1972). We have indicated that the essential 
test in determining whether these criteria are met is whether the award 
was made contrary to a statute or regulation due to some improper 
action or inaction by the contractor, or whether the contractor was on 
direct notice that the procedures followed were inconsistent with 
statutory or regulatory requirements. 52 Comp. Gen., supra; Fink 
Sanitary Service, Inc., 53 Comp. Gen. 502 (1974), 74-1 CPD 36. We 
have also pointed out that cases in which contractor action resulted in 
an illegal award involved instances where award would not have been 
made but for the contractor’s improper conduct. Lanier Business Prod- 
ucts, B-187969, May 11, 1977, 77-1 CPD 336. 

Were the protester to prevail with its view that the contract is void, 
it would be necessary, at a minimum, to conclude that Control Data 
did not in good faith believe that it had complied with the essential 
purposes of the mandatory requirements of the solicitation. In our 
opinion, the record does not provide sufficient proof to support such a 
conclusion. 

We cannot review on our present record the questions which SDC 
has raised regarding whether the LTD results were fairly and prop- 
erly evaluated, and whether Control Data’s system offered the Govern- 
ment the lowest proposed life-cycle cost. Assuming, however, that the 
Control Data proposal was the lowest life-cycle cost proposal meeting 
the Air Force’s actual requirements, we cannot recommend that the 
Air Force substitute an award to SDC, because Control Data was 
entitled to and could participate in a properly conducted procurement 
for the Air Force’s actual requirements. Award to SDC would be 
justified only if the Air Force’s requirements were as stated in the 
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solicitation and SDC should have received award based on that 
competition. 

The Air Force’s decision on the initial protest concluded that other 
forms of relief would not be justified because the record did not 
demonstrate that anyone was prejudiced. Responding, SDC suggests 
that it might have itself offered the STAR 100A, had it known that 
the Air Force did not require an existing operational prototype. More- 
over, SDC observes, it might have been able to offer an enhanced Cray 
system. Asked at the conference held in this case whether SDC could 
offer different Cray equipment were the procurement resolicited, SDC 
personnel responded uncertainly, but stated that as a minimum SDC 
might offer enhanced software. Presumably SDC would consider the 
desirability of formulating a proposal which utilizes the STAR 100A 
equipment. : 

Nevertheless, the Air Force believes: 


It is highly unlikely SDC could have obtained the CDC [Control Data] machine 
for this procurement in light of CDC’s involvement. And if it could have obtained 
the CDC machine, it is difficult to see how SDC could have been cost competitive 
with CDC using CDC’s own machine. Thus, there is no other equipment which 
SDC could have realistically obtained, at any time during the acquisition process, 
other than the Cray I machine upon which it based its proposal. 

Control Data has not stated that it would refuse to provide the 
STAR 100A to SDC. At best it might have proved awkward for 
Control Data to argue that it would not have while maintaining the 
STAR 100A was commercially available equipment. Moreover, it is 
not uncommon for a firm to compete for subcontract work, offering its 
equipment to multiple vendors or permitting vendors to offer that 
equipment even though it does so itself. 

Regarding the Air Force’s second point, that SDC could not have 
been competitive as to price with Control Data, the Air Force assumes 
(but has offered no evidence) that SDC could not have furnished soft- 
ware which would have enhanced the life-cycle cost effectiveness of the 
STAR 100A. Further, whether a proposal would be competitive as to 
price should be determined through competition. Olivetti Corporation 
of America, B-187369, February 28, 1977, 77-1 CPD 146; Peninsula 
Telephone and Telegraph Co., 58 Comp. Gen. 324 (1979), 79-1 CPD 
176. 

We are not in a position on the present record to determine whether 
other firms may have been excluded from competing due to the opera- 
tional prototype requirement. (SDC states that a third firm considered 
competing for this requirement, but did not submit a proposal because 
it believed it could not satisfy the requirements of paragraphs 3.2 and 
48. However, no protest has been lodged by any other firm.) The Air 
Force, therefore, should determine in the first instance whether there 
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should be a resolicitation. At a minimum, however, we believe the Air 
Force should revise its requirement to reflect its actual needs and re- 
open negotiations to permit SDC to revise its proposal to reflect the 
relaxed requirements. The erroneously awarded contract should be 
terminated if SDC is selected for award on the basis of revised pro- 
posals. This, in our opinion, would serve to protect the integrity of the 
competitive procurement process. Southeastern Services, Inc., et al., 
56 Comp. Gen. 668 (1977), 77-1 CPD 390 and Dyneteria, Inc.—Recon- 
sideration, B-187872, August 22, 1977, 77-2 CPD 134. It would assure 
that potential offerors have an opportunity to respond on the same 
basis and thereby protect the public interest in obtaining maximum 
competition. 

Although Control Data argues that relief should not be permitted 
because it would in effect make the procurement an auction, we note 
that Control Data was not in line for award under the mandatory pro- 
visions of the solicitation as written. 

Because of our recommendation that the Air Force take appropriate 
corrective action to assure that SDC has an appropriate opportunity 
to revise its proposal with the knowledge it now has gained regarding 
the Air Force’s actual requirements, we believe it is unnecessary to 
reach SDC’s contention that the Air Force relaxed the minimum effec- 
tiveness level requirement. Whatever course of action the Air Force 
takes should permit SDC (and Control Data) to submit a new best 
and final offer, allowing it to respond knowing that a 95 percent effec- 
tiveness level is not mandatory. 


[B-193562] 


Pay—Retired—Foreign Employment—Congressional Consent— 
Pub. L. 95-105—Prospective Application 


Section 509 of the Foreign Relations Authorization Act, Fiscal Year 1978, grant- 
ing consent of Congress to the acceptance of foreign civil employment by certain 
officers of the United States, as required by Acticle I, section 9, clause 8 of the 
Constitution, cannot be retroactively applied to retirement pay withheld from 
an officer for a period he was employed by a foreign state without such consent 
which occurred prior to the effective date of section 509. 


Military Personnel—Acceptance of Foreign Presents, Emoluments, 
etc.—Foreign Government Employment—Retired Pay Adjust- 
ment——Pub, L. 95-105. Effeet 


The consent of Congress to the acceptance of foreign civil employment and com- 
pensation by certain retired members of the uniformed services, as required by 
Article I, section 9, clause 8 of the Constitution, is granted in section 509 of the 
Foreign Relations Authorization Act, Fiscal Year 1978, which consent is condi- 
tioned upon approval of the employment by the Secretary of State and the Sec- 
retary of the service concerned. Such approval is only effective prospectively from 
the date it is granted and may not be made retroactively to authorize foreign 


298-687 0 - 79 - 3 





488 DECISIONS OF THE COMPTROLLER GENERAL [58 


employment and compensation received before the approval is granted. However, 
once approval is granted withholding of retired pay may be terminated and the 
payment of retired pay resumed on the date of approval. 


Military Personnel—Acceptance of Foreign Presents, Emoluments, 
ete.—Foreign Government Employment—Prohibition 


The withholding of retired pay from a member of the uniformed services em- 
ployed by a foreign government without the consent of Congress is based on the 
constitutional requirement for congressional consent to the receipt of emolu- 
ments from a foreign government, which requirement cannot be ignored. Substan- 
tial effect is given the constitutional mandate by withholding retired pay in an 
amount equal to the foreign emoluments received. The bas‘s for the rule is that 
the emoluments are deemed accepted on behalf of the United States. 


Pay—Retired—Foreign Employment—Congressional Consent— 
Pub. L. 95—105—Prospectice Application 

As with the constitutional provision prohibiting retired military officers from 
accepting emoluments from foreign governments without congressional consent, 
section 509 of the Foreign Relations Authorization Act, Fiscal Year 1978, which 
grants such consent, is silent as to any sanctions to be applied. Thus, the rule 
that retired pay is to be withheld in the amount of the foreign emoluments re- 
ceived is applicable to the law when approval is not granted. However, when 
approval is granted the legislative history is clear that Congress intended with- 


holding of retired pay to terminate and payment of retired pay be resumed ef- 
fective on the approval date. 


Pay—Retired—Withholding—Foreign Employment 


Amounts of retired pay withheld from members of the uniformed services who 
accept foreign employment without congressional consent as required by the Con- 
stitution should be treated as though the members had no entitlement to them 
and should not be “held in trust” for them pending possible future congressional 
consent to their receipt. 

Military Personnel—Acceptance of Foreign Presents, Emoluments, 
etc.—Foreign Government Employment—Prohibition—Military 
Allowances—Status 

The prohibition against receipt of emoluments “of any kind whatever” from a 
foreign government by retired member of the uniformed services, under Article 
I, section 9, clause 8 of the Constitution, includes forms of compensation other 
than salary, such as free transporation, household goods shipments. housing 
allowances, etc. To determine the amount to ke withheld from a member on ac- 
count of such emoluments. they should be fairly valued considering the actual 
value of the emolument received. 

In the matter of Retired uniformed services members receiving 


compensation from foreign governments, May 3, 1979: 


By letter of November 16, 1978, the Assistant Secretary of the Navy 
(Financial Management) requested our opinion regarding the proper 
disbursement of funds withheld by the Department of the Navy from 
the retired pay of Lieutenant Commander Harry Bigham, USN (Re- 
tired), pursuant to our decisions applying the prohibition of Article 
I, section 9, clause 8 of the Constitution of the United States, The mat- 
ter has been assigned number SS-N-1309 by the Department of De- 
fense Military Pay and Allowance Committee. 
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Commander Bigham is a retired Regular officer of the United States 
Navy. In October 1976, he became an employee of Saudi Arabian Air- 
line (SAUDIA) as a result of the transfer of employees from Trans 
World Airlines, his pr.or employer, toSAUDIA. SAUDIA isa corpo- 
ration owned by the Kingdom of Saudia Arabia. 

His tenure with SAUDIA placed him in contravention of the Con- 
stitution, Article I, section 9, clause 8, which provides: 

No Title of Nobility shall be granted by the United States: And, no Person 

holding any Office of Profit or Trust under them, shall, without the consent of the 
Congress, accept of any present, Emolument, Office, or Title, of any kind what- 
ever, from any King, Prince, or foreign state. 
Retired Regular officers are members of the military service of the 
United States. United States v, Tyler, 105 U.S. 244 (1881), Hooper v. 
United States, 164 Ct. Cl, 151 (1964), and Puglisi v. United States, 
564 F, 2d 403, 410 (Ct. Cl. 1977), cert. denied, 435 U.S. 968 (1978). 
Therefore, they are considered to be covered by the provision’s pro- 
hibition against foreign employment without congressional consent 
and are subject to withholding of their retired pay in an amount equal 
to the amounts received from the foreign government, B-178538, Octo- 
ber 13, 1977. 

In August 1977, Commander Bigham petitioned the Secretary of 
the Navy and the Secretary of State for approval of his foreign em- 
ployment pursuant to authority delegated to them by Congress in 
section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, Public Law 95-105, August 17, 1977, 91 Stat. 844, 859-860, 37 
U.S.C. 801 note. Approval was granted to Commander Bigham by 
the Secretary of State on September 27, 1977, and by the Secretary 
of the Navy on March 30, 1978. The letters of approval did not spe- 
cifically determine an effective date for the consent. In fact, Com- 
mander Bigham had been working for SAUDIA over a year prior 
to the effective date of section 509 of the Authorization Act which 
granted the approval authority to the Secretaries. The Navy has been 
withholding Commander Bigham’s retired.pay in order to equal the 
salary earned for the period of employment prior to the effective 
date of the approval. 

The Assistant Secretary indicates that several issues have arisen 
concerning the application of section 509 of the Authorization Act 
and the amounts to be withheld from the retired pay of Commander 
Bigham and other members who have not secured approval of their 
foreign employment. 

To resolve the Bigham case and the cases of those similarly situ- 
ated, the Assistant Secretary of the Navy requests responses to sev- 
eral specific questions. Question (1) is— 
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(1)(a) As a matter of statutory construction, could the consent granted by 
a Department Secretary pursuant to the authority delegated by Congress in 
Section 509 of the Foreign Relations Authorization Act, Fiscal Year 1978 be 
retroactive or must it operate prospectively only? 

(b) If in your opinion consent to foreign employment could apply retroac- 
tively, what, if any, limits would pertain to such application, e.g., (i) consent 
retroactive to the date of submission of the request for approval; (ii) consent 
retroactive to the effective date of the Foreign Relations Authorization Act, 
Fiscal Year 1978; or (iii) consent retroactive to the date employment began 
even if such date predated the effective date of the Foreign Relations Authori- 
zation Act? 

Sections 509(a) and (b) of the Authorization Act provide in part 
as follows: 

(a) Subject to the condition described in subsection (b) the consent of Con- 


gress is granted to— 
(1) any retired member of the uniformed services, 


* * * * * * * 


to accept any civil employment (and compensation therefor) with respect to 
to which the consent of Congress is required by the last paragraph of section 9 
of article I of the Constitution of the United States, relating to acceptance of 
emoluments, offices, or titles from a foreign government. 

(b) No individual described in subsection (a) may accept any employment or 
compensation described in such subsection unless the Secretary concerned and 
the Secretary of State approve such employment. 


In our decision B-175166, April 7, 1978, after considering the lan- 
guage and legislative history of section 509, we held that it is pros- 
spective only and could not be construed as granting congressional 
consent to foreign employment which took place prior to its enact- 
ment, August 17, 1977. 

As to whether the Secretaries’ approval may be made retroactive 
to some date prior to such approval but on or after the effective date 
of the law, section 509(b) provides that no individual subject. to its 
terms “may accept any [foreign government] employment or com- 
pensation” unless the Secretaries “approve such employment.” The 
report of the Committee on International Relations, House of Rep- 
resentatives, states that section 509(b) specifies that the Secretaries’ 
approval “is necessary prior to acceptance of foreign government em- 
ployment.” H.R. Report No. 95-231, 95th Cong., 1st Sess, 20 (1977). 
See also the remarks of Senator Thurmond to the same effect con- 
cerning S. 1351, a similar bill which he introduced in the Senate. 123 
Cong. Rec. $6147 (daily ed., April 21, 1977). 

Therefore, in answer to question (1) (a), it is our view that the con- 
sent granted under section 509 of the Authorization Act operates pro- 
spectively only. However, as with the constitutional provision no spe- 
cific sanction is applied when an individual accepts compensation in 
contravention of the law. Thus, it would appear that in instances where 
an individual accepts employment and compensation therefor and does 
not obtain secretarial approval, the position this Office has taken that 
in order to give substantial effect to the Constitutional prohibition 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 491 


retired pay in an amount equal to that received from the foreign gov- 
ernment should be withheld, would continue to be applicable. 

However, while the law is silent concerning any sanctions to be ap- 
plied, the legislative history of the law does supply information con- 
cerning the intent of Congress when approval is granted, at least in 
the cases of individuals employed by foreign governments at the time 
the legislation was considered. In that regard, House Committee on 
Foreign Relations Report No. 95-231, 95th Cong., 1st Sess., Foreign 
Relations Authorization Act, FY 1978, pages 20-21, states in part as 
follows: 

The committee is particularly concerned with problems facing American citi- 
zens currently employed by foreign governments, who are subject to the constitu- 
tional provision contained in Article I, section 9, clause 8 of the Constitution of 
the United States. But for the enactment of this section, and under a 1974 ruling 
of the Comptroller General, the individual’s foreign salary would be set off 
against his retirement pay. It is the intention of the committee, that if such an 
employee obtains the approval specified in subsection (b) of this section, no re- 
ductions will be made from retirement benefits payable after such approval is 
granted. Given the unique circumstances applying to such individuals, the com- 
mittee expects that the Secretary of State and the Secretary concerned will give 
expeditious consideration to the requests for such approval. 

In view of this statement in the Committee Report it seems that the 
Committee and the Congress intended that if approval was granted, 
deductions from retired pay would cease at the time such approval 
was granted. 

Accordingly, in instances where an individual secures the required 
approval, withholding of his retired pay may be discontinued effective 
the date when both Secretarial approvals have been granted. 

In addition, it is our information that the Secretarial approval in 
certain instances has been delayed not because of considerations con- 
cerning the propriety of the employment itself, but rather due to ques- 
tions concerning what effect section 509 of the Authorization Act 
would have on an individual’s retired pay. If the Secretaries concerned 
determine such was the case and in those cases approve the employment 
effective no earlier than the date the application was received we would 
raise no objection. 

In view of the answer to question (1) (a), no answer is necessary 
to question (1) (b). 

Questions (2) and (3) are as follows: 

(2) Under your prior decisions, withholding of pay would result where the 
consent to the acceptance of foreign employment has not been obtained, or if, 
as in the instant case, consent is later obtained but you determine that such con- 
sent cannot be given retroactive application. It is not clear on what theory and 
authority withholding of a retired member’s statutory entitlement to retired pay 
is based. Therefore, it is requested that the basis and authority for the with- 
holding be specifically addressed. 

(3) (a) Based on the response to question (2), please elaborate on the nature 
of the withholding. Would the funds be treated as earned by the member, such 


that an obligation is recorded but the disbursing officer would be required to 
hold the funds in a trust account pending possible approval or consent by Con- 
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gress, or should the matter be treated as if there were no entitlement and no 
special treatment given the funds. 

(b) If, in response to question (1), it is determined that retroactive approval 
could be granted, then once approval is obtained, could the disbursing officer re- 
lease all funds previously withheld from the retired member? 

We have held, in considering the language of the constitutional 
provision, that actions contrary to its mandate may not be ignored 
even though the Constitution itself does not provide for a specific 
sanction. Thus, we held that substantial effect can be given the pro- 
vision by withholding retired pay from a member who accepts foreign 
employment in violation of its prohibition in an amount equal to the 
present or emoluments received from the foreign government. See 44 
Comp. Gen. 130, 131 (1964). See also B-178538, October 13, 1977, 
where the basis for and amount of the withholding were carefully 
reviewed and it was stated in part: 

It is our view that the rule expressed in 44 Comp. Gen. 180, supra, is more in 
line with the intent of the constitutional provision and does in fact give sub- 
stantial effect to the prohibitions contained therein. That is, the constitutional 
provision states that without congressional consent a person holding an office of 
profit or trust under the United States may not accept “any present, Emolument, 
Office or Title * * *.” We have previously stated the applicable rule in terms of 
withholding retired pay in amounts equal to those received from the foreign 
government. The basis for such rule is that the emoluments are accepted on behalf 
of the United States. Our conclusion that a retired member does not lose h’'s 
status by the acceptance of emoluments from a foreign state likewise is predi- 
cated on the same basis. Cf. 5 U.S.C. 7342. 

We note also that Congress was aware of our interpretation of the 
sanction required by the constitutional provision at the time it enacted 
section 509 of the Authorization Act. Had it been considered that our 
interpretation was improper, Congress could have taken that oppor- 
tunity to change or remove the sanction. It did not do so, except of 
course for those individuals for whom approval of their employment 
is granted under section 509. As we stated in our response to question 
(1), when approval is not granted retired pay should be withheld in 
an amount equal to thet which is received from the foreign govern- 
ment. However, when an individual accepts employment with a 
foreign government and has made timely application for approval, 
retired pay need not be withheld once approval has been granted and 
payment of retired pay may be resumed on approval. 

Question (2) is answered accordingly. 

Regarding question (3) (a), as is stated in answer to question (1), 
if approval is granted to foreign employment under section 509 of 
the Authorization Act, it is not retroactively effective. Thus, the funds 
withheld should be treated as if there were no entitlement to them and 
they should be given no special treatment. 

In view of our other answers, question (3) (b) is answered in the 
negative. 
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Question (4) is as follows: 


(4) (a) In your prior decisions, withholding in an amount equel to the salary 
received from the foreign source was authorized to be withheld. However, as 
discussed in 44 Comp. Gen. 130 (1964), the language in the Constitution covers 
more than acceptance of salary. Therefore, is it correct to withhold pay in 
amounts equal to other elements of compensation such as free or reduced trans- 


portation, household goods shipments at employer expense, housing allowances, 
ete.? 


(b) If it is determined that additional elements of compensation must ‘be 
taken into consideration in determining the amount of the withholding, values 
based on best estimates furnished by the retired members will be placed on 
these elements. Due to the inflated cost of housing overseas, this item will be 
valued at either the actual cost in the foreign country or the fair market value 
of comparable housing prevailing at the retired member’s last address for pay 
purposes, whichever is lower. Would you concur in this method of valuation? 
If not, what methcd of calculating the amounts to be withheld would te 


appropriate? 

The constitutional provision prohibits the acceptance by public 
officers of presents, emoluments, office or title, “of any kind what- 
ever” from a foreign state. We have held that that wording requires 
the broadest possible scope and application. See 49 Comp. Gen. 819, 
821 (1970), and B-178538, October 13, 1977. Thus, forms of com- 
pensation other than salary would fall within the prohibition, and 
question (4) (a) is answered in the affirmative. 

Concerning the issues raised in question (4)(b) as to the value 
to be placed on nonmonetary elements of compensation, we believe 
such value should be set fairly, considering the actual value of the 
compensation received. The proposed method of evaluation is ac- 
ceptable provided that the estimates furnished by the retired mem- 
bers are reviewed for obvious errors. Questionable cases may, of 
course, be submitted to our Office for decision. 


[B-192907] 


Bids—Buy American Act—Price Differential—Reasonableness— 
Domestic Material Costs 


Despite fact that agency questions data it obtained to determine unreasonable- 
ness of cost of domestic materials, agency states that information provided by 
first and second low bidders regarding the nondomestic construction material 
they proposed to use was sufficient for cost comparison to proceed. 


Bids—Buy American Act—Foreign Product Determination—Cost 
Information—Bidder’s Failure to Provide—Bid Responsive 


I bidder fails to supply data concerning domestic prices, it takes the risk that 
procuring agency will not be able to verify fact that domestic prices are un- 
reasonable. However, where agency is able to obtain prices on comparable 
domestic material, as here, bid néed not be rejected because of bidder’s failure 
to provide data regarding domestic prices. 
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Bids—Buy American Act—Construction Contracts—Statement of 
Foreign Materials 

General Accounting Office (GAO) decision in 51 Comp. Gen. 814 (1972) is dis- 
tinguishable. Unlike bids of first and second low bidders, bid in that case did 
not include information pertaining to portion of nondomestic material to be 
used. Sufficient information as to nondomestic material offered was submitted 
here by low bidders. - 

Contractors — Responsibility — Contracting Officer’s Affirmative 
Determination Accepted—Exceptions—Not Supported by Record 


GAO does not review protests of affirmative determinations of responsibility 
except in limited circumstances which are not present here. Moreover, once 
contract. is awarded, compliance with solicitation provision, cited by protester 
is matter of contract administration, which is not for resolution by GAO. 


In the matter of C. R. Fedrick, Inc., May 4, 1979: 


BACKGROUND 


C. R. Fedrick, Inc. (Fedrick) protests the bids of Hitachi America 
Ltd. (Hitachi) and Nissho-Iwai American Corporation (Nissho) on 
invitation for bids (IFB) No. DC-7339 issued by the Bureau of Recla- 
mation, Department of the Interior (Interior). The IFB is for the 
furnishing and installation of motor-driven pumping units and dis- 
charge valves at pumping plants located at Hacienda and Twin Lakes, 
Nevada. 

The three low bidders are: 

Hitachi $6, 568, 440 

Nissho 6, 625, 000 

Fedrick 7, 247, 600 
The Government estimate is $6,959,900. No award to date has been 
made by Interior. 

The IFB included Bureau of Reclamation form 7-1532 (6-68) en- 
titled “Representations By Bidders Pursuant To ‘Buy American 
Act.’” The top portion on the front of this form stated that, except as 
noted below, the bidder represented that all construction materials 
used would be domestic materials conforming to the clause entitled 
“Buy American” of the IFB’s General Provisions (Standard Form 
23-A). Immediately following this language, space was provided for 
noting each item of nondomestic construction material the bidder in- 
tended to use, the quantity of such material and the cost of its delivery 
to the jobsite. The lower portion of the front of the form asked for a 
listing of the lowest-costing domestic material that was comparable to 
the items of nondomestic material noted by the bidder. 

Hitachi noted a quantity of “21 sets” of “motor driven pumping 
unit” at $2,677,290 as the nondomestic construction materials that it 
intended to furnish. An engineering fee of $195,310 was also listed. 
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Nissho’s nondomestic construction materials were noted as eight sets 
of pumping units (39 units) and eight sets of metal piping supports 
and valves at $3,080,000 and $695,000, respectively. Neither Hitachi 
nor Nissho listed any lowest-costing, comparable domestic material. 
Hitachi put the words “Not Applicable” on this portion of form 
7-1532. Nissho stated “No domestic material available to us.” 


ARGUMENTS 


Fedrick alleges that the bids of Hitachi and Nissho are non- 
responsive because of their failure to: (1) specifically identify the 
nondomestic construction materials intended to be supplied and (2) 
list lowest-costing domestic material comparable to the nondomestic 
material. Fedrick argues that Hitachi’s reference to 21 sets of motor- 
driven pumping units is ambiguous because there is no way one can 
determine from this description how many pumping wnits are to be 
supplied, their precise type, or the cost of each individual pumping 
unit, With regard to Nissho, Fedrick admits that the description is 
more specific, but asserts that it is still not enough. Even assuming, 
arguendo, that Nissho’s description of its nondomestic material is ade- 
quate, Fedrick contends that the phrase “No domestic material avail- 
able to us” makes it impossible for Interior to make a cost comparison. 

Fedrick takes the position that form 7-1532 requires the bidder to 
supply information regarding the cost of comparable domestic ma- 
terial. Furthermore, this information must be identical to the informa- 
tion specified on the form for the nondomestic material that the bidder 
intends to supply. Fedrick points to paragraph (b) (2) on the back of 
the form which provides that the bidder shall include data, based on 
a reasonable canvass of suppliers, demonstrating that the cost of do- 
mestic construction material would exceed by more than 6 percent the 
cost of comparable nondomestic construction material. Fedrick notes, 
moreover, that the lower portion of the front of the form is set up for 
the bidder to provide the name of each item of comparable domestic 
material, the quantity of such material, and its cost if delivered to the 
jobsite. Thus, Fedrick believes that it is clear from the language of 
the form that any bidder proposing the use of nondomestic materials 
must provide reliable evidence supporting such use including the re- 
sults of the bidder’s canvass of domestic suppliers. 

Fedrick has furnished our Office with letters that it received from 
domestic pump manufacturers concerning the contacts that they had 
with Hitachi and Nissho. Fedrick asserts that these letters demonstrate 
that while Nissho and Hitachi did request quotes from these manu- 
facturers for some pumps, they did not seek quotes for all the pumps 
required by the IFB. In support of this assertion, Fedrick suggests 
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that these letters indicate that Hitachi’s contacts were for the purpose 
of obtaining quotes on the smaller, less expensive pumps only. Ac- 
cording to Fedrick, Hitachi did not seek price quotes for pumping 
plants 1B, 2B, and Hacienda which required the largest, most expen- 
sive pumps. As to Nissho, Fedrick avers that while the manufacturers 
which Nissho contacted indicated a willingness to provide price quotes, 
no further effort was made by it to obtain any quotes. 

Interior takes the position that the failure of Hitachi and Nissho 
to furnish data regarding the cost of comparable domestic construc- 
tion material is inconsequential and not prejudicial to the other bid- 
ders. Interior states that the Buy American Act, 41 U.S.C. § 10a-10d 
(1976), requires that only domestic construction materials be used in 
construction contracts unless the head of the department finds that 
it would unreasonably increase costs to do so. Interior asserts that the 
Federal Procurement Regulations (FPR) on the Buy American Act 
speak in terms of “findings” and “determinations” which can only be 
made by the Government itself. Moreover, paragraph (b) (1) on the 
back of the form states that bids offering the use of additional non- 
domestic construction material may be acceptable if the Government 
determines that use of comparable domestic construction material is 
impracticable or would unreasonably increase cost. Consequently, In- 
terior argues that even if Hitachi and Nissho had filled in the bottom 
portion of form 7-1532, the Government would still have the obliga- 
tion to check the data provided against an independent canvass of 
domestic suppliers. 

Interior also states that it determined that both Hitachi and Nissho 
furnished sufficient information on the top portion of form 7-1532 
for it to proceed with a cost comparison. Further, Interior indicates 
that it believed that this information was sufficient to preclude any 
change by Hitachi and Nissho after bid opening which would affect 
their relative standing. Interior then contacted five domestic suppliers 
ef pumps and requested price quotations. For the 21 units that Hitachi 
listed, Interior received quotes of $3,981,523 and $4,000,000. For the 39 
units that Nissho listed, Interior received quotes of $3,800,000 to 
$4,330,000 from one source (depending on terms of delivery, drawings 
required and special conditions), $4,301,464 and $4,863,393 from the 
other source. 

Based on its historical records, Interior had estimated the cost of 
furnishing 21 domestic pumping units to be $2,880,000. As to Nissho’s 
39 units, Interior’s estimated cost for furnishing comparable domestic 
materials had been $4,000,000. However, Interior states that the pump- 
ing units required by the IFB are not stock units and, therefore, are 
unique. As such, their exact cost cannot be determined. After review- 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 497 


ing all bids submitted and the quoted costs from domestic pump manu- 
facturers, Interior concluded that its estimated costs were somewhat 
low. Using just the bids submitted and the domestic quotations for 
comparison, Interior found the cost of Hitachi’s and Nissho’s non- 
domestic construction materials to be substantially less than the cost 
of similar domestic construction material and thus acceptable under 
the Buy American Act. 

In response, Fedrick argues that it would be prejudicial for the 
Government to supply information to supplement the nonresponsive 
bids of Hitachi and Nissho by its own survey. In Fedrick’s opinion, 
reliance by the contracting officer on his own survey undermines the 
integrity of the competitive bidding system and acts to Fedrick’s detri- 
ment, Fedrick asserts that a meaningful comparison of the cost of 
domestic material to nondomestic material can only be done within 
the context of the bidding process itself. When the cost of comparable 
domestic material is determined after bid opening. Fedrick believes 
that it is impossible to evaluate whether the domestic material could 
have been obtained at a lesser cost. Therefore, Fedrick concludes that 
in order to have cost comparisons of similar items under similar cir- 
cumstances, a bidder who proposes to use nondomestic construction 
materials must submit, as required by form 7-1532, the results of his 
own survey of domestic suppliers of the materials. 

In further support of its position, Fedrick calls attention to the 
fact form 7-1532 is designed in such a manner that the bidder sup- 
plies the same information for domestic material as for nondomestic 
material. When the information regarding the cost of comparable do- 
mestic materials is supplied, Fedrick claims that a ready comparison 
can be made by the contracting officer through verification rather than 
independent price inquiries. In Fedrick’s view, this verification could 
easily be accomplished by the contracting officer calling the listed 
sources of comparable domestic material. Also, Fedrick contends that 
the difficulties Interior stated it encountered in determining whether 
the domestic materials in its survey were similar to the listed non- 
domestic materials would not have existed had Hitachi and Nissho 
properly completed the form at the time they submitted their bids. 

Fedrick further emphasizes the problems it believes are associated 
with a post-bid-opening survey of domestic suppliers by pointing out 
that Interior’s survey contradicted the Government’s estimates that 
were based on historical costs. Fedrick argues that any survey made 
under noncompetitive conditions gives questionable results, If Interior 
had used its own estimates to make the cost comparison, Fedrick ob- 
serves that the cost of comparable domestic construction material 
would have been found to be lower than the cost of the nondomestic 
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construction material proposed by Hitachi and Nissho. Fedrick as- 
serts that any subjectiveneses involved in making a cost comparison 
using information obtained after bid opening is removed when all the 
required information is provided by the bidder with his bid. Further- 
more, Fedrick contends that in view of the requirements of the Buy 
American Act, it is good policy to require bidders who propose the 
use of nondomestic construction material to demonstrate clearly, in 
accordance with the instructions on form 77-1532, that their nondomes- 
tic construction materials would cost less than comparable domestic 
materials. 

Finally, Fedrick urges that the use of information obtained after 
bid opening defeats the purpose of form 7—-1532. In Fedrick’s opinion, 
if the failure to furnish information on the lower portion of the front 
of the form does not render a bid nonresponsive, this portion of the 
form will become meaningless. Bidders will never supply information 
on the cost of comparable domestic material. Instead, they will wait for 
a survey to be made after bid opening by the contracting officer, where 
there are no pressures of competition and where the effect of inflation 
is already known. Fedrick concludes that if our Office decides that the 
bids of Hitachi and Nissho are responsive, form 7-1532 will have to 
be changed since a significant portion of it will never be filled out. 

Hitachi asserts that its bid was responsive, as a matter of law, to the 
specifications. Hitachi refers to our decisions which hold that unless 
something on the face of the bid, or specifically made a part thereof, 
either limits, reduces or modifies the obligation of the prospective con- 
tractor to perform in accordance with the terms of the invitation, the 
bid is responsive. See 49 Comp. Gen. 553 (1970) and 57 id. 361 (1978). 
Hitachi states that once the bids were opened, it was contractually 
obligated to perform the work described by the IFB specifications at 
the price stated in its bid. In this regard, Hitachi believes that in its bid 
it properly identified the nondomestic material it proposed to use and 
a price for such items. 


GAO ANALYSIS 


FPR § 1-18.603-1 provides: (1) that a “determination” be made 
that the cost of each item of nondomestic construction material offered 
in the bid plus 6 percent be less than the cost of comparable domestic 
construction material; and (2) that the bid be the lowest after adding, 
for evaluation purposes, 6 percent of the cost of the nondomestic con- 
struction material. All costs involved in delivery to the construction 
site are to be used in computing the cost of both domestic and non- 
domestic construction material. Further, the computations are to be 
based on costs on the date of bid opening. See FPR § 1-18.603-2. 
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The language of the Buy American Act provision that must be in- 
cluded in solicitations for construction work is set forth in FPR 
§ 1-18.604, Paragraph (b) (2) (1) of this prescribed provision states 
that where the bidder alleges that the use of domestic construction ma- 
terial would unreasunably increase cost, data is to be included, based 
on a reasonable canvass of suppliers, which demonstrates that the cost 
of each item of comparable domestic construction material would 
exceed by more than 6 percent the cost of the nondomestic construction 
material offered by the bidder. Form 7-1532 provides space at the 
bottom of the front portion for the bidder to list this data. 

While the language of the FPR mandated provision indicates that 
the bidder is to provide data to demonstrate that the use of comparable 
domestic construction material would unreasonably increase costs, we 
do not, however, believe that the failure of a bidder to furnish such 
data is always fatal. Paragraph (b) (1) ef this provision also provides 
that bids offering the use of nondomestic construction material may 
be acceptable for award if the Government determines that the use of 
comparable domestic construction material is impracticable or would 
unreasonably increase cost or that domestic construction material is 
commercially unavailable. Consequently, it is our opinion that regard- 
less of whether the bidder furnishes data on the cost of comparable 
domestic material, the Government is still obligated to perform a cost 
comparison on the nondomestic construction materials offered by the 
bidder. 

We note that Interior questions the data upon which it determined 
that the cost of comparable domestic construction material was un- 
reasonable because it was not possible to create the same competitive 
conditions that existed at the time of bid opening. Interior states that 
the system established by the regulations for making Buy American 
Act determinations calls for a considerable amount of subjective judg- 
ment by the contrac! ing officer in establishing the cost of the compara- 
ble domestic material. Where the prices of the nondomestic versus 
domestic material are close, as is the case here, Interior expresses the 
concern that the result of the required cost comparison will depend on 
the subjectivity of the contracting officer in analyzing the data 
available. 

Despite the foregoing, Interior does indicate that the information 
given by Hitachi and Nissho regarding the nondomestic construction 
material they proposed to use was sufficient for the cost comparison to 
proceed. In this regard, we think that if a bidder fails to supply data 
concerning domestic prices, it takes the risk that the procuring agency 
will not be able to verify the fact that domestic prices are unreasonable. 
However, where the agency is able to obtain prices on comparable 
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domestic material, as Interior was able to do here, we believe that a bid 
need not be rejected because of bidder’s failure to provide data regard- 
ing domestic prices. 

Fedrick cites 51 Comp. Gen. 814 (1972) in support of its contention 
that the failure to supply data demonstrating that the cost of com- 
parable domestic materials would exceed by more than 6 percent the 
cost of nondomestic materials offered is a failure that goes to the re- 
sponsiveness of a bidder’s bid. That decision involved in part a pro- 
test against a bid that did not include information pertaining to the 
portion of nondomestic materials that the bidder proposed to use. In 
addition, the protested bid failed to provide any data to demonstrate 
that the cost of domestic material would exceed by 6 percent the cost 
of the bidder’s nondomestic material. Fedrick argues that our decision 
in that case makes it clear that bidders are required to provide both 
information concerning the amount of nondomestic material to be used 
and supporting data to demonstrate the unreasonableness in cost of 
comparable domestic material. 

Hitachi asserts that 51 Comp. Gen. 814 is distinguishable. Unlike 
Hitachi’s bid, the bid in that case did not include information pertain- 
ing to the portion of nondomestic material to be used. According to 
Hitachi, if such failure had been permitted to be waived, the bidder 
could have identified the quantity of nondomestic construction ma- 
terial to be used subsequent to bid opening in a manner most advan- 
tageous to itself and prejudicial to other bidders. In clear contrast to 
that situation, Hitachi claims that its bid committed it both as to 
quantity and price of the nondomestic materials it proposed to use. 

We agree with Hitachi’s position. Because both Hitachi and Nissho 
filled out the top portion of form 7-1532, we conclude that sufficient 
information was submitted by both bidders to preclude any change 
after bid opening which would affect their relative standing among 
the other bidders. As to any data that a bidder submits based upon 
its canvass of domestic suppliers, the Government would still have an 
obligation to check the bidder’s data against its own independent 
canvass of suppliers and its own cost estimates. Furthermore, any data 
supplied by a bidder would be subject to bias and thus suspect. There- 
fore, in view of the fact that the Government’s obligation remains the 
same whether or not the data on the bottom of the front of form 7-1532 
is provided, the controlling aspect of whether a bid meets the require- 
ments of the Buy American Act pertains to the information required 
by the top portion of the front of form 7-1532. 


THE RESPONSIBILITIES OF HITACHI AND NISSHO 


Fedrick also alleges that the bids of Hitachi and Nissho must be re- 
jected on the grounds that neither company is a responsible bidder. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 501 


Fedrick refers to Special Provision 1.2.9 of the IFB entitled “Per- 
formance and Supervision of Work By Contractor,” which requires 
the contractor to perform on the site and with his own organization 
and forces on his payroll, work equivalent to at least 20 percent of 
the total amount of construction work at the site. Fedrick claims that 
while Hitachi and Nissho are large Japanese-controlled manufacturers 
or suppliers of a variety of equipment including pumps, they are not 
construction firms engaged in civil construction in the United States. 
Fedrick argues that the only logical implication from the background 
of these two companies is that they will have to rely completely on 
other firms for the installation of the pumps that they furnish. In 
addition,. Fedrick claims with respect to Hitachi’s pumps that the 
State of Nevada has had significant problems with them on other sim- 
ilar projects. 

This Office does not review protests of affirmative determinations of 
responsibility unless either fraud is alleged on the part of procuring 
officials or the solicitation contains definitive responsibility criteria 
which allegedly have not been applied. Central Metal Products, Ine., 
54 Comp. Gen. 66 (1974), 74-2 CPD 64. Neither exception is present 
here. Furthermore, once the contract is awarded, compliance with Spe- 
cial Provision 1.2.9 of the IFB is a matter of contract administration 
which is for resolution by the contractor and the Government, and 
not this Office. Thorsen Tool Company, B-188271, March 1, 1977, 77-1 
CPD 154. 


CONCLUSION 


The protest is denied. 


[[B-189154] 


Compensation — Withholding — Debt Liquidation — Withholding 
Prohibited 


Government may not withhold current salary to satisfy general debts owed by 
employee and may not setoff against employee's retirement account until em- 
ployee withdraws contribution or claims annuity. Government has right to setoff 
indebtedness administratively against annuity payments or refund of retirement 
contribution based upon common-law right long recognized by our Office and the 
courts. 


Set-Off — Statutes of Limitation Effect — Employee Retirement 
Funds 


Government’s right to setoff indebtedness againt annuity payments or refund 
of retirement contribution is not subject to statute of limitations on court action 
by Government contained in 28 U.S.C. 2415. Legislative history shows no intention 
to limit Government’s right to setoff indebtedness administratively without resort 
to courts. 
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In the matter of Collection of Debts — Statute of Limitations on 
Administrative Setoff, May 8, 1979: 


The Honorable Alan K, Campbell, Director, Office of Personnel 
Management (formerly Civil Service Commission) , has requested our 
opinion as to whether the provisions of 28 U.S.C. § 2415 (1976), or 
any other general statute of limitations, in any way limits an agency’s 
authority to setoff claims by that agency or another agency against 
money it holds for an individual. 

In order to answer this question properly, we shall first discuss the 
general authority of the Government to collect its debts and then pro- 
ceed to the issue of the effect of the statute of limitations. 


DEBT COLLECTION AND SETOFF 


Our Office is vested with broad authority to settle claims by the 
Government of the United States or against it and to superintend the 
recovery of debts due the United States. See 31 U.S.C. §§ 71 and 93 
(1976). Claims procedures are found in title 4 of the “General Ac- 
counting Office Policy and Procedures Manual for Guidance of Federal 
Agencies.” In addition, under the Federal Claims Collection Act of 
1966, 31 U.S.C. §§ 951-953 (1976), the Comptroller General and the 
Attorney General are jointly charged with promulgating standards 
for collecting and compromising claims of the United States. The 
Federal Claims Collections Standards are contained in 4 C.F.R. Parts 
101-105 (1978). Agencies‘are required to take aggressive action to 
collect all claims of the United States (4 C.F.R. § 102.1), including 
collection by offset as prescribed in 4 C.F.R. § 102.3. In collecting 
claims by offset agencies are instructed to use the cooperative efforts of 
other agencies, and all agencies are enjoined to cooperate in this 
endeavor. See 4 C.F.R. § 102.3. 

Under 5 U.S.C. § 5514, a Government agency may use the setoff 
procedure against an employee’s current salary to collect a debt which 
arises from an erroneous payment made by the agency to or on behalf 
of the employee. Also, under 5 U.S.C. $$ 5705 and 5724(f), agencies 
may setoff against current salary to collect unused advances for travel 
and transportation expenses. However, our Office has long held that 
the Government cannot withhold current salary of employees to satisfy 
general debts owed to the Government without the employee’s consent. 
29 Comp. Gen. 99 (1949) ; 24 id. 334, 338 (1944). Collection of such 
debts may be made after the employee’s separation by offset against 
his fina] salary check or lump-sum payment for leave. See 29 Comp. 
Gen. 99, supra, and decisions cited therein. 

We have also held that monies held in an employee’s retirement 
account are not available for setoff until he is separated and withdraws 
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his contribution or until he qualifies for a retirement annuity. 39 Comp. 
Gen. 203 (1959). However, we have long held that once such funds 
become payable, the amount may be applied in liquidation of the 
employee’s indebtedness to the United States. 39 Comp. Gen. 203, 
supra; 27 id. 703 (1948) ; 21 id. 1000 (1942) ; and 16 zd. 161 (1936). 
Such action is accomplished by the filing of a request with the Office 
of Personnel Management under the procedures set forth in Federal 
Personnel Manual Supplement 831-1, Subchapter S19. 

It is also well, recognized that the Government has the common-law 
right which belongs to every creditor to apply the appropriated monies 
of his debtor, in his hands, to extinguish the debts of that debtor. 
United States v. Cohen, 389 F. 2d 689 (5th Cir. 1967). See also United 
States v. Munsey Trust Co., 332 U.S. 234, 239 (1947); Gratiot v. 
United States, 40 U.S. 336, 370 (1841) ; and Avant v. United States, 
165 F. Supp. 802 (E.D. Va. 1958). This principle has been consistently 
followed by this Office as well. See 49 Comp. Gen. 44 (1969) ; 46 zd. 
178, 182 (1966) ; and 41 éd. 85 (1960). 


STATUTE OF LIMITATIONS 


With the enactment of Pub. L. 89-505, July 18, 1966, 80 Stat. 304, 
Congress for the first time imposed a general statute of limitations on 
civil actions brought by the United States. See 28 U.S.C. § 2415. The 


law provides in section 2415(a) that every action for money damages 
brought by the United States which is founded upon any contract 
express or implied in law or fact shall be forever barred unless the 
complaint is filed within 6 years after the right of action accrues. 
Similarly, section 2415(d) imposes a 6-year statute of limitations on 
actions brought by the United States to recover money erroneously 
paid to a Federal employee or member of the uniformed service. 

However, the Congress preserved the right of offset or counterclaim 
in section 2415(f) of title 28, United States Code, which provides as 
follows: 

(f) The provisions of this section shall not prevent the assertion, in an action 
against the United States or an officer or agency thereof, of any claim of the 
United States or an officer or agency thereof against an opposing party, a co- 
party, or a third party that arises out of the transaction or occurrence that is 
the subject matter of the opposing party’s claim. A claim of the United States or 
an officer or agency thereof that does not arise out of the transaction or occur- 
rence that is the subject matter of the opposing party’s claim may, if time-barred, 


be asserted only by way of offset and may be allowed in an amount not to exceed 
the amount of the opposing party’s recovery. 


DEPARTMENT OF JUSTICE OPINION 


With regard to the application of a statute of limitations on setoff 
actions we have been advised that the Department of Justice, by 


298-687 0 - 79 - 5 
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letter of September 29, 1978, has sent the Office of Personnel Man- 
agement a memorandum opinion signed by Mr. John M. Harmon, 
Assistant Attorney General, Office of Legal Counsel. The opinion 
concludes that where judicial enforcement of a debt is barred by 28 
U.S.C. § 2415, the debt may not be collected by administrative offset. 
The opinion refers to “administrative offset” as merely a “prejudg- 
ment attachment device,” and the opinion states that if there is no 
possibility of obtaining a judgment on the debt, administrative offset 
would be inappropriate and could not be used. The Assistant Attorney 
General recognizes that, under the provisions of 28 U.S.C. § 2415(f), 
the Government may assert a time-barred claim by way of offset 
against the claim of an opposing party which does not arise out of 
the same transaction or occurrence, but such offset may not exceed 
the recovery of the opposing party on its claim. Furthermore, if the 
Government’s time-barred claim arises out of the same transaction 
or occurrence as the opposing party’s claim, the Government may 
assert its claim without any limitation on recovery. However, the 
opinion states that where a person seeks to dispute an offset, his ac- 
tion does not constitute a claim against the United States. 

The Justice memorandum opinion states that the statute of limita- 
tions was intended to allow repose to stale debts except where the 
debter initiates and prevails in a claim against the United States 
arising out of the same or a different transaction or occurrence, and 
that allowing administrative setoff of time-barred debts where the 
debtor has not filed a claim would render the statute completely in- 
effective. Finally, the opinion refers to two court decisions where the 
offset of time-barred debts against civil service retirement benefits 
was at issue. The Assistant Attorney General agrees with the court’s 
decision in Zomakin v. United States, No. C75 1079 (N.D. Cal. 1975) 
(unpublished order), which holds that administrative setoff is sub- 
ject to the 6-year statute of limitations contained in 28 U.S.C. 
§ 2415(a). However, he disagrees with the decision in Atwater v. 
Roudebush, 452 F. Supp. 622 (N.D. Ill. 1976) which holds that section 
2415 has no application to administrative setoff. 

Based upon our review of court decisions, prior decisions of our 
Office, and‘ the legislative history of the statute of limitations, 28 
U.S.C. § 2415, we disagree with the memorandum opinion of the As- 
sistant Attorney General and conclude that section 2415 has no ap- 
plication to administrative setoff. Our reasons are as follows. 


DISCUSSION 


The general rule is that statutes of limitations applicable to suits 
for debts or money demands bar or run only against the remedy (the 
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right to bring suit) to which they apply and do not discharge the 
debt or extinguish, or even impair, the right or obligation, either in 
law or in fact, and the creditor may avail himself of every other law- 
ful means of realizing on the debt or obligation. See Mascot Oil Co. v. 
United States, 42 F. 2d 309 (Ct. ‘Cl. 1930), affirmed 282 U.S. 434; and 
33 Comp. Gen. 66 (1953). See also Ready-Mia Concrete Co. v. United 
States, 130 F. Supp. 390 (Ct. Cl. 1955). 

As shown above, the inherent right of administrative setoff by the 
Government was recognized by the courts and our Office long before 
the enactment of the statute of limitations contained in 28 U.S.C. 
§ 2415. This statute of limitations applies specifically to civil actions 
brought by the United States. The statute also contains an exception 
in section 2415(f) whereby the United States, in an action filed 
against it, may assert a claim by way of offset or counterclaim. The 
legislative history of this statute of limitations reveals no clear inten- 
tion by the Congress to apply this statute to administrative setoff. In 
fact, it suggests the contrary. In testifying before the House sub- 
committee which held hearings on the bill, the spokesman for the 
Department of Justice made the following statement concerning the 
effect of the bill on offsets and counterclaims: 


The bill will not affect the authority of each agency to offset, on its own 
books and without resort to the courts, any claim it may have against a person 
to whom it is about to make a payment based on the same or an unrelated 
transaction. For example, under 31 U.S.C. 71a, 237, a claimant has ten full 
years to present to the General Accounting Office a claim against the United 
States. We do not intend any diminution of that agency’s authority to offset 
against a claim so presented any debt, however old, such claimant owes to t#- 
United States. 

Further, if the Government is sued there is no time bar to the assertion by 
the Government of claims arising out of the same transaction upon which it is 
being sued. The only change we are proposing in existing law is with respect 
to claims which would be time barred under the present proposal in an inde- 
pendent action and which do not arise out of the same transaction upon which 
the United States is being sued. Under the bill, these latter claims may be asserted 
only to offset the opposing party’s claim in an amount not to exceed such party’s 
recovery. (Hearing on H.R. 13652 before Subcommittee No. 2 of the House Com- 
mittee on the Judiciary, 89th Cong., 2d Sess., at 8 (1966) ). [Italic supplied.] 


This statement was adopted in the Committee Reports of both Houses, 


as evidenced by the following statement from the House Committee 
Report : 


Subsection (f) of section 2415 contains carefully drafted provisions permitting 
the Government to assert its claims by way of offset or counterclaim in actions 
brought against the United States. Where the United States finds itself involved 
in litigation, it very often is to the interest of the Government to assert claims 
by way of counterclaim and the provisions of this subsection represent a very 
practical implementation and classification of the Government’s rights in this 
regard. It is expressly provided that the limitations provided in the section will 
not prevent the assertion of a claim by the United States against the opposing 
party in such an action, or a coparty, or a third party when the claim of the 
United States arises out of the transaction or occurrence that is the subject mat- 
ter of the opposing party's claim. This merely gives the Government the right to 
a full hearing of all aspects of the case arising out of the same transaction or 
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occurrence. When the claim of the United States does not arise out of the 
transaction or occurrence that is the subject of the opposing party’s claim and is 
time barred, it may only be ‘asserted by the United States to the degree that it 
offsets the other claim and cannot exceed the amount of the opposing party’s 
recovery. 

The testimony at the hearing on the bill noted the fact that this bill does not 
affect the authority of each agency to offset on its own books and without resort 
to court any claim it may have against a person to whom it is about to make 
a payment based on the same or an unrelated transaction. There is a 10-year 
statute of limitations which applies to claims against the United States filed with 
the General Accounting Office. This provision is found in title 31 of the United 
States Code, sections 71a and 237. This bill therefore does not affect that agency’s 
authority to offset a claim presented within that time period any debt which the 
same claimant owes to the United States. 


H.R. Rep. No. 1534, 89th Cong., 2d Sess. 6, 7 (1966). See also S. Rep. 
No. 1331, 89th Cong., 2d Sess. (1966). 

The application of 28 U.S.C. § 2415 to administrative setoff was also 
raised by the plaintiff in Atwater v. Roudebush, supra, where the Gov- 
ernment was collecting a time-barred Federal Housing Administration 
debt by setoff against the plaintiff’s final salary payment and his re- 
tirement annuity. However, the court concluded, based upon the com- 
mon law doctrine of setoff and the legislative history of the statute of 
limitations cited above, that, even though the statute barred direct 
action by the Government to collect the debt, the Government could 
still recover the debt by administrative setoff against current payments 
to the debtor. 452 F. Supp. 622, at 632. We agree with the District 
Court’s reasoning and conclusion and must respectfully disagree with 
the Assistant Attorney General’s memorandum opinion. 

Finally, we note that the Justice memorandum states that where a 
person seeks to dispute an offset, his action in so doing does not con- 
stitute a claim. We do not agree since we have held that a debtor could, 
if the debt were collected by means of setoff, assert his right against 
the United States for the alleged amount, and that such action would 
constitute a claim which could be submitted to our Office for adjudica- 
tion on its merits, pursuant to our statutory authority contained in 31 
U.S.C. § 71 (1976). See Matter of Nabisco, Inc., B-184506, October 29, 
1975. Similarly, we know of no reason why the debtor could not pursue 
his claim in Federal courts under 28 U.S.C. §§ 1346(a) (2) or 1491 
(1976). We note, for example, that the plaintiff in Tomakin v. United 
States, supra, asserted jurisdiction for repayment of the money de- 
ducted under the authority of 28 U.S.C. § 1346(a) (2). Therefore, we 
believe that a debtor’s action in challenging an offset by asserting his 
right to the money which has been withheld does constitute a claim 
against the United States. 

Accordingly, we conclude that the statute of limitations contained 
in 28 U.S.C. § 2415 has no application to the Government’s collection 
of indebtedness through administrative setoff, and we are aware of 
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no other statute which limits administrative setoff. Hence, the Gov- 
ernment has the right to collect the indebtedness ‘of its employees by 
means of setoff against monies owed to the employee even if direct 
action to'collect the debt would be barred by the'statute of limitations. 


[B-194187] 


Leaves. of Absence—Annual—Restored—Administrative Error 
Determination 

National Aeronautics and Space Administration (NASA) employee elected to be 
carried on continuation-of-pay status for 45-day period after job-related injury 
pursuant to Pub. L. No. 93-416. Contrary to 20 C.F.R. 10.200 et seq., NASA re- 
rused to continue his pay but required him to take leave to cover the periods of 
his absence attributable to the injury. Upon correction of his leave accounts, an- 
nual leave subject to forfeiture may be restored under 5 U.S.C. 6304(d) (1) (A) 
(1976) as leave lost because of administrative error. B—184008, Mar. 7, 1977, and 
B-182608, Aug. 9, 1977, distinguished. 

In the matter of Walter E. Blank—Restoration of Annual Leave, 


May 9, 1979: 


Patrick F.’O’Brien, an authorized certifying officer of the National 
Aeronautics and Space Administration (NASA), Washington, D.C., 
seeks an advance decision as to whether 34 hours of annual leave may 
be restored to Walter E. Blank, a NASA Headquarters employee, 
under Pub. L. No. 93-181, 87 Stat. 705 (1973), 5 U.S.C. § 6304(d) 
(1) (A) (1976). 

The certifying officer asks: 

(a) Upon the determination of administrative error by a responsib‘e authority, 
may forfeited annual leave be restored by operation of 5 U.S.C. 6804(d) (2) if 
there is also a finding of fault on the part of the employee. 

(b) May a finding of fault be made in a case where the employee acknowledged 
the annual leave taken by initialling his Time and Attendance Record and where 
he has been regularly advised through the issuance of biweekly Earning and 
Leave Statements * * * which reflects the amount and type of leave charged 
to his account during each pay period. 

The record shows that Mr. Blank was injured on the job February 2, 
1977. He applied for workmen’s compensation and his claim, contro- 
verted by NASA, was forwarded to the Office of Workmen’s Compen- 
sation Programs (OWCP), Department of Labor, on April 7, 1977, 
under the provisions of the Federal Employees’ Compensation Act, 
5 U.S.C. § 8101 e¢ seg. (1976). In April 1978, NASA received a notice 
from the OWCP that the claim was noncontroverted and that Mr. 
Blank was entitled to continuation of pay for the period of his disa- 
bility not to exceed 45 days. 

At the time of his injury, Mr. Blank requested that his absence from 
work attributable to the injury be charged to ccntinuation of pay un- 
der 5 U.S.C. § 8118 (1976). Apparently because NASA controverted 
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his claim that the injury was a “job-related, traumatic injury” it de- 
nied his request for continuation of pay. His absence from work as a 
result of the injury was instead charged to 72 hours of sick leave and 
34 hours of annual leave. In compliance with the determination by the 
OWCP that he was entitled to continuation of pay, NASA restored 
72 hours of sick leave and 34 hours of annual leave to Mr. Blank’s 
respective leave accounts. However, because of the operation of 5 U.S.C. 
§ 6304(a) (1976), the 34 hours of restored annua] leave was forfeited, 
since Mr. Blank carried forward the maximum allowable 240 hours 
to the 1978 leave year. 

A determination of administrative error has been made by NASA 
based on its view that the entire period of Mr. Blank’s absence attribu- 
table to his work-related injury should have been charged to sick leave 
rather than to annual leave. Because Mr. Blank signed for the annual 
leave and understood that he had taken the 34 hours of annual leave, 
the certifying officer vernues that determination of pemeperereerre 
error. 

What constitutes administrative error under 5 U.S.C. § 6304(a) 
(1) (A) is a matter within the primary jurisdiction of the agency in- 
volved. See Matter of John J. Lynch, 55 Comp. Gen. 784 (1976). How- 
ever, decisions of this Office have construed an administrative error 
as the failure of an agency to follow written administrative regula- 
tions having mandatory effect. In general, an employee entitled to use 
sick leave who specifically requests to have his absence charged to an- 
nual leave may not, in the leave year after the annual leave is granted, 
have such leave charged instead to his sick leave account. 54 Comp. 
Gen. 1086 (1976) and 57 Comp. Gen. 535 (1978). However, we do not 
view Mr. Blank’s case as one in which his absence was simply charged 
to his annual leave rather than his sick leave account, but as a case in 
which NASA, contrary to a mandatory regulation, refused to carry 
him in a continued-pay status under 5 U.S.C. § 8118, resulting in im- 
proper charges to either leave account. 

The Federal, Employees’ Compensation Act as amended in part by 
Pub. L. No. 93-416, 88 Stat. 1145 (1974), 5 U.S.C. § 8118 (1976), pro- 
vides in pertinent part that: 

(a) The United States shall authorize the continuation of pay of an em- 
ployee * * * who has filed a claim for a period of wage loss due to a traumatic 
injury with his immediate superior on a form approved by the Secretary of 
Labor within the time specified in section 8122(a) (2) of this title. 

(b) Continuation of pay under this subchapter shall be furnished— 

** * * * * * * 
(2) for a period not to execeed 45 days; and 

(c) An employee, may use annual or sick leave to his credit at the time the 
disability begins * * *. 

The Secretary of Labor has promulgated regulations on continua- 
tion of pay pursuant to this statute in 20 C.F.R. § 10.200 e# seg. (1976). 
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The employirg agency can controvert an employee’s claim and termi- 
nate his pay right under any one of the nine circumstances listed at 
20 C.F.R. § 10.202(a) (1976). In all other cases in which the employ- 
ing agency controverts an employee’s right to continuation of pay, 
20 C.F.R. § 10.202(b) (1976) specifically provides that the employee’s 
regular pay cannot be interrupted during the 45-day period unless 
the controversion is sustained by the OWCP and until the employing 
agency is notified. 20 C.F.R. § 10.202(b) (1976). In this case the 
OWCP advised NASA that Mr. Blank’s claim was noncontroverted 
and that he should be carried on continuation of pay for a period not 
to exceed 45 days. 

Although 20 C.F.R. § 10.210 (1976) provides that an employee can 
make an election to have his absence charged to annual or sick leave, 
the record shows that Mr. Blank did not so elect but, on his original 
claim form CA-1, chose to have his lost time charged to continuation 
of psy in accordance with OWCP regulations at 20 C.F.R. § 10.209 (a) 
(1976). In view of his election, and under the regulations discussed 
above, Mr. Blank was entitled to be carried in a continuation-of-pay 
status for a 45-day period. 

Subsection 6304(d)(1)(A) of title 5 of the United States Code 
authorizes restoration of lost leave because of an administrative error 
when the error “causes” the loss. In this case NASA’s failure to carry 
Mr. Blank in a continuation-of-pay status contrary to a mandatory 
regulation constituted an administrative error that directly caused the 
loss of his leave. See Matter of Gerard W. Caprio, B-190263, July 5, 
1978. Since his absence should not have been charged to either leave 
account, we do not view L{r. Blank’s determination to have a portion 
of his absence charged to annual leave rather than sick leave as pre- 
cluding restoration of the 34 hours of annual leave under 5 U.S.C. 
§ 6304(d) (1) (A). 

Accordingly, pursuant to 5 U.S.C. § 6304(d) (1) (A) (1976), NASA 
may restore the 34 hours of forfeited annual leave to Mr. Blank’s an- 
nual leave account. This decision, based on the mandatory effect of 
the Department of Labor’s regulations on continuation of pay, is to 
be distinguished from cases, including Matter of Helen Wakus, 
B-184008, March 7, 1977, and Matter of Betty J. Anderson, B-182608, 
August 9, 1977, involving annual leave that is properly taken but that 
is “bought back” under the Federal Employees’ Compensation Act. 


[B-192221] 


Contracts—Protests—Court Solicited Aid 


General Accounting Office (GAO) will not consider issues raised in bid protests 
where same issues are before court of competent jurisdiction except where Court 
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expresses interest in GAO proceedings and defers ruling on merits for purpose 
of allowing GAO to exercise its expertise as an aid to Court. 


Bids—Responsiveness—Responsiveness v. Bidder Responsibility 


“Responsibility” is term of art employed in Federal procurement and refers to 
proposed contractor’s ability or “capacity” to perform all contract requirements, 
while “responsiveness” of a bid concerns whether bidder has unequivocally of- 
fered to provide requested items or service in total conformance with terms of 
invitation for bid. Question of application of regulation requiring bids to mate- 
rially conform to specifications of invitation for bids is matter of responsiveness. 
Contractors—Responsibility—Determination—Review by GAO— 
Effect of Issuance of Certificate of Competency by SBA—Definitive 
Responsibility Criteria 

Issuance of Certificate of Competency (COC) by Small Business Administration 
(SBA) will overcome special experience requirements (definitive responsibility 
criteria) specified in solicitation as COC is conclusive on contracting officers by 
law, and where record shows SBA fully considered definitive responsibility cri- 
teria in determining to issue COC, GAO would not recommend that SBA recon- 
sider decision. 


In the matter of J. Baranello and Sons, May 9, 1979: 


J. Baranello and Sons (Baranello) protests the award of a con- 
tract to PJR Construction Corporation (PJR) under invitation for 
bids (IFB) No. INY74005 issued by the General Services Adminis- 
tration (GSA) for the repair and improvement of the Federal Build- 
ing in New York City. Baranello contends that Allied Elevator (AI- 
lied), the subcontractor which PJR proposed for the performance 
of the elevator work, did not meet the experience requirements of 
the “Competency of Bidder” clause of the IFB. 

The gravamen of the protest is the authority of the Small Business 
Administration (SBA) to‘issue a Certificate of Competency (COC) 
to PJR in the face of what Baranello perceives as PJR’s failure to 
comply with definitive responsibility criteria set forth in the 
solicitation. 

As a preliminary matter we point out that the issue in this case 
is presently before the United States District Court for the Southern 
District of New York in Civil Action No. 79-595. As a general rule 
(AO will not consider issues raised in a bid protest where the same 
issues are before a court of competent jurisdiction. Alton Iron Works, 
Inc., B-191899, August 30, 1978, 78-2 CPD 156. However, where as 
here, the Court expresses an interest in the GAO proceedings, par- 
ticularly where the Court by order defers ruling on the merits for 
the purpose of allowing GAO to exercise its expertise as an aid to 
the Court, we will issue a decision on the merits. 53 Comp. Gen. 522 
(1974), 74-1 CPD 44; 52 id. 706 (1973). 

The material facts in this case are not in dispute. Bids were opened 
on June 8, 1978, with eight bids having been received ranging from 
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PJR’s low bid of $13,447,000 to $15,972,000. Baranello was the sec- 
ond low bidder at $13,449,700. 
The solicitation contained the following provision : 


13. COMPETENCY OF BIDDER (ELEVATOR) 


18.1 The bidder, or the subcontractor whom the bidder will use for perform- 
ance of the elevator work, shall have had at least three years’ successful experi- 
ence in installing and servicing elevators. 

13.2 In addition, the bidder or the subcontractor shall have installed, on at 
least two prior projects, elevators which are comparable to those required for 
this project and which have performed satisfactorily under conditions of nor- 
mal use for a period of not less than one year. To be considered comparable, 
prior installation shall have not less than the same number of elevators operat- 
ing together in one group as the largest number in any group specified for this 
project, except that a group of four may be considered comparable to a larger 
group specified for this project. 

13.3 A list of the prior comparable installations by the bidder or by the sub- 
contractor * * * shall be submitted promptly upon request of the Government. 

13.4 The names, addresses, experience, and a statement of the work to be 
performed by each subcontractor or second-tier subcontractor whom the bidder 
or the principal subcontractor, as the case may be, will use for performance of 
minor portions of the installation of elevators, shall also be submitted promptly 
upon request by the Government. 

The IFB also required bidders to submit with their bids the names 
of the individuals or firms proposed to perform various categories of 
work by subcontract. Pursuant to that requirement, PJR listed Al- 
lied Elevator (Allied) as its proposed subcontractor for 100% of 
the elevator work required by the specifications while Baranello listed 
Otis Elevator Company (Otis) as its proposed elevator subcontractor. 

By letter of June 9, 1978, Baranello informed GSA of its belief that 
Allied did not qualify under the “Competency of Bidder” clause, and 
on June 22, 1978, PJR protested award to any other bidder on the 
ground that it was the lowest responsive and responsible bidder. 

On June 28, 1978, Allied provided the contracting officer with in- 
formation which it believed indicated that it met the IF'B’s experience 
requirements. That letter listed prior elevator installations, the firm’s 
experience and the experience and “know-how” of the firm’s principals 
and employees. 

On July 10, 1978, the contracting officer informed PJR that Allied 
did not meet the requirements of the “Competency of Bidder” clause 
and instructed PJR to propose a substitute subcontractor. However, 
the contracting officer’s determination in this instance did not consider 
the experience of Allied’s employees, but was based only on the find- 
ing that Allied had not previously installed elevator banks of four or 
more. It was the decision to consider a subcontractor substitution that 
was the basis for Baranello’s initial protest. 

Thereafter, the contracting officer conducted an extensive investiga- 
tion of the competency of Allied’s employees, and in a letter of Octo- 


ber 11, 1978, GSA notified GAO of a second negative determination 
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of Allied’s qualifications. That letter also advised that the question of 
PJR’s responsibility was being referred to the Regional Director of 
the Small Business Administration (SBA) pursuant to the Small 
Business Act, 15 U.S.C. § 637(b) (7) (1976), as amended by Act of 
August 4, 1977, Pub. L. No. 95-89, § 501 and the Federal Procurement 
Regulations (FPR) § 1-1.708.2 (1964 ed.). That referral requested 
SBA to consider whether Allied had the requisite 4-bank installation 
experience required by subparagraph 13.2 of the “Competency of Bid- 
der” clause. 

After thoroughly reviewing Allied’s business history and technical 
competency, SBA found that: 


Allied has not installed more than 8 elevators in a single bank in any past job. 
SBA thereafter concluded that : 


* * * Although Allied’s past experience does not qualify the firm in accordance 
with the Competency of Bidder clause, it must certainly be considered in any 
evaluation of the firm’s technical capability to perform on this procurement. 
Discussions with several experts in the field of elevator installation revealed that 
the basic installation of a bank of 4 elevators is extremely similar to the installa- 
tion of a bank of 2 or three elevators. The difference lies in the complexity of the 
control system * * *, 

In order to gain the additional management level experience in the installation 
of a bank of 4 elevators and to comply with the requirements of this installation, 
Allied has retained * * * a consultant * * * [who] is considered thoroughly 
competent to install elevators in banks of 4 or more * * *, 

[Allied’s personnel] * * * have had long and diversified experience in the in- 
stallation and repair of elevators similar to those required by this solicitation. 
The following summaries are intended to demonstrate that the listed personnel 
meet the specific requirements of the Competency of Bidder clause and do not 
represent a complete review of the experience of each man * * *, 


Thereafter, SBA recommended issuance of a Certificate of Compe- 
tency. This recommendation was based on the following premises, 
among others: 

A. Allied and PJR have demonstrated the technical capability to perform on 
this procurement. The firm has retained a management level consultant with 
extensive experience in the installation of banks of 4 elevators and over. 

B. A review of the past experience of all primary employees that will be used 
to install the elevators on this job revealed that each individual meets the 
requirements of the Competency of Bidder clause contained in Section 0100, 
Special Conditions, paragraph 13. 

GSA appealed the recommendation to the Assistant Administrator 
for Procurement and Management Assistance of SBA pursuant to 13 
C.F.R. 124.8-16(c) (1978). In that appeal, GSA submitted extensive 
comments to SBA in opposition to issuance of a COC. For example, 
in a letter dated December 15, 1978, the contracting officer contended 
that SBA unilaterally determined that the installation of a bank of 2 
elevators is comparable to installation of a bank of 4, resulting in a 
modification of specific IFB criteria prejudicial to other bidders and 
prospective bidders. The letter urged that, issuance of a COC to PJR, 
using Allied as the elevator subcontractor, would exceed SBA’s au- 
thority to determine responsibility under Section 8(b) of the Small 
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Business Act, 15 U.S.C. 637(b), and would undermine the workman- 
ship and safety required by the project. Nonetheless on December 28, 
1978, the SBA issued a COC certifying PJR to be a responsible con- 
tractor as to capacity and credit. 

On January 5, 1979, Baranello protested to GAO asserting that the 
COC was not conclusive on GAO and that award to PJR would be 
prejudicial to Baranello. 


Discussion 


“Responsibility” is a term of art employed in Federal procurement 
and refers to a proposed contractor’s apparent “ability” or “capacity” 
to perform all of the contract’s requirements within the limitations 
prescribed in the solicitation (see National Technical Services, Inc., 
B-191096, Feb. 16, 1978, 78-1 CPD 138; Empire Manufacturing Com- 
pany, Incorporated, B-180433, February 8, 1974, 74-1 CPD 60), anda 
contracting officer may not award a Federal contract unless he is able 
to determine that the prospective contractor is “responsible.” FPR 
§ 1-1.1204-1 (1964 ed.), FPR § 1-1.1203 sets forth various standards 
which a prospective contractor must meet prior to being found re- 
sponsible and included therein is the following provision : 

When the situation warrants, contracting officers shall develop * * * special 
standards of responsibility to be applicable to a particular procurement or class 
of procurements. Such special standards may be particularly desirable where 
a history of unsatisfactory performance has demonstrated the need for insuring 
the existence of unusual expertise or specialized facilities necessary for adequate 
contract performance. The resulting standards shall form a part of the solicita- 
tion and shall be applicable to all bidders or offerors. FPR § 1-1.1203-3. 

To the extent these “special standards” involve specific and objective 
responsibility criteria they have been characterized as “definitive re- 
sponsibility criteria” compliance with which is a necessary prerequisite 
to award, i.e., they cannot be waived by the contracting officer. See 
Data Test Corporation, 54 Comp. Gen. 499 (1974), 74-2 CPD 365; 
Oceanside Mortuary, B-186204, July 23, 1976, 76-2 CPD 74. “Compli- 
ance,” however, does not necessarily mean literal compliance with the 
specific letter of such definitive criteria, as a bidder may be able to 
demonstrate experience equivalent to that specified in the solicitation 
through the experience of its officers and employees. See Haughton 
Elevator Division Reliance Electric Corporation, 55 Comp. Gen. 1051 
(1976), 76-1 CPD 294, In this respect, we believe that the experience 
requirements set forth in the “Competency of Bidder” clause should 
be regarded as “definitive responsibility criteria,” and we have so re- 
garded them on prior occasions where the same or subtsantially similar 
provisions have been included in the solicitation. Z.g., George Hyman 
oa Company of Georgia, B-186279, November 11, 1976, 76-2 
PD 401. 
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On the other hand, the concept of the responsiveness of a bid con- 
cerns whether a bidder has unequivocally offered to provide the re- 
quested items in total conformance with the terms and specifications 
of the invitation. This determination must be made from the bid docu- 
ments as of the time of opening. Lift Power Jnc., B-182604, Jan- 
uary 10, 1975, 75-1 CPD 13. A bid which takes no exception to the 
requirements of the invitation is responsive, i.e., it complies with all 
material requirements of the invitation. FPR § 1-2.301. In other words, 
where the bidder has promised to deliver exactly what was called for 
in the invitation, within the time periods specified, and in accordance 
with the terms and conditions of the invitation, the bid is responsive. 
Thus the question of the application of regulations requiring that bids 
“materially conform to the specifications” of the IFB is a question of 
responsiveness although whether the bidder is able to perform in ac- 
cordance with those specifications is a question of responsibility. In 
this respect the responsiveness of the PJR bid is not in issue, as there 
is no claim that PJR took exception to any of the terms and conditions 
of the IFB. The question for consideration is therefore PJR’s 
responsibility. 

GAO will not review protests against affirmative determinations of 
responsibility unless fraud is alleged on the part of procuring officials 
or the solicitation contains definitive responsibility criteria which 
allegedly have not been met. Edmac Associates, Inc., B-184469, Janu- 
ary 30, 1976, 76-1 CPD 68. Thus, as this protest deals with the precise 
factors with which this Office is ordinarily concerned in these cases— 
Allied’s alleged inability to met the definitive responsibility criteria— 
we would normally review Baranello’s protest. However, where, as 
here, a small business has originally been found not responsible be- 
cause it did not meet the definitive responsibility criteria and the basis 
for the contracting officer’s subsequent affirmative determination of 
responsibility rests solely on the COC issued by the SBA, there are 
different considerations involved, since the statutory authority of the 
SBA to certify the responsibility of a small business bidder is called 
into question. 

Prior to the 1977 amendments, the Small Business Act, 15 U.S.C. 
§ 687(b) (1976), provided that : 

(b) It shall * * * be the duty of the [Small Business] Administration and 
it is hereby empower-d, whenever it determines such action is necessary— 

(7) to certify to Government procurement officers * * * with respect to the 
competency, as to capacity and credit, of any small-business concern * * * to 
perform a specific Government contract. In any case in which a small-business 
concern * * * has been certified by or under the authority of the Administration 
to be a competent Government contractor with respect to capacity and credit as 
to a specific contract, the officers of the Government having procurement * * * 
powers are directed to accept such certification as conclusive, and are authorized 


to let such * * * contract to such concern without requiring it to meet any 
other requirement with respect to capacity and credit. 
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FPR § 1-1.708-1 defines “capacity” to mean: 


the Overall ability of a prospective small business contractor to meet quality, 

quantity and time 1equirements of a proposed contract and includes the ability to 
perform, organization, experience, technical knowledge, skills, “know-how”, tech- 
nical equipment and facilities. 
We believe a reasonable reading of the FPR definition of “capacity” 
cannot be fairly interpreted to exclude “special conditions of respon- 
sibility,” ie., the “definitive criteria” in this case. Moreover, the 1977 
amendments to the Small Business Act, supra, expanded SBA’s au- 
thority to conclusively determine a// areas of responsibility, “includ- 
ing, but not limited to capability, competency, capacity, credit, integ- 
rity, perseverance, and tenacity * * *,” 

Under prior versions of the Small Business Act, we have concluded 
that a COC will overcome the special experience requirements speci- 
fied in a solicitation. See 40 Comp. Gen. 106 (1960) ; B-163671, July 18, 
1968. Thus we have consistently declined to review SBA determina- 
tions of responsibility absent a prima facie showing that such action 
was taken fraudulently or with such willful disregard cf the facts as 
to imply bad fath. 2'.9., Dyneteria, Inc., 55 Comp. Gen. 97 (1975) , 75-2 
CPD 36, because even if we disagreed with the SBA‘s determinations 
those judgments are conclusive on the contracting officers by law. 
Electro Systems Corp., B-190640, December 14, 1977, 77-2 CPD 462. 

Implicit in the foregoing is the conclusive nature of the COC on 
GAO, because we could not recommend the agency find a small busi- 
ness bidder nonresponsible in the face of a COC, notwithstanding any 
independent conclusions we might reach in a given procurement. Thus, 
where no question of fraud is involved, our recommendations would 
be limited to suggesting that the agency request SBA to reconsider 
its decision if the record indicates that certain vital information bear- 
ing on a small business bidder’s responsibility had not been considered 
by SBA. Kepner Plastic Fabricators, Inc., B-184394, June 1, 1976, 
76-1 CPD 351. Here there is no suggestion that SBA’s determination 
was taken fraudulently, and the record clearly indicates that SBA con- 
sidered the definitive responsibility criteria fully in arriving at its 
determination. 

In analoguous situations, i.e, those dealing with the statutory au- 
thority of the Secretary of Labor to determine the applicability of 
the Service Contract Act (SCA), 41 U.S.C. 351 et seg. (1976), we have 
held that: 

[T]he Secretary of Labor has been regarded as having primary responsibility 
for administering and interpreting the SCA, so that to the extent there is a dis- 
agreement between DOL [Department of Labor] and the contracting agency over 
the application of the SCA to a particular contract * * * DOL’s views must pre- 


vail, “unless they are clearly contrary to law.” B.B. Savon Company, 57 Comp. 
Gen. 501 (1978), 78-1 CPT 410. 


298-687 0 - 79 - 6 
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Thus, even where we concluded that the Secretary’s policy in arriving 
at his wage rate determinations was questionable in view of the legis- 
lative history of the SCA, we nonetheless concluded that the deter- 
mination must prevail because they were not “clearly contrary to law.” 
The Cage Company of Abilene, Inc., 57 Comp. Gen. 549 (1978), 78-1 
CPD 430. 

We believe the SBA’s authority to issue COCs must be similarly 
viewed. In this respect, we are aware of no limitation on the SBA’s 
authority which would bind that agency to the actual requirements 
of a Competency of Bidder’s clause. Hence, in our opinion, notwith- 
standing the contracting officer’s disagreement over SBA’s applica- 
tion of the Competency of Bidders clause to the facts of this case, the 
issuance of the COC in this case must be viewed as conclusive. Con- 
sequently, contracting agencies cannot overcome SBA’s statutory au- 
thority to make these responsibility determinations as regards to 
small business concerns by specifying the “special standards” or “de- 
finitive criteria” of responsibility in the invitation. See 40 Comp. Gen., 
supra. 

As a final matter, we note that Baranello refused to extend its bid 
beyond its December 29, 1978, expiration date. Under these circum- 
stances, this Office would ordinarily consider the challenge to P.JR’s 
responsibility as academic and would dismiss the protest. See Rist 
Industries, Inc., et al., B-191024, April 27, 1978, 78-1 CPD 329. How- 
ever, rather than seek award of the contract under the IFB, Baranello 
“amended” its protest to request either that the requirement be re- 
advertised, or that in the alternative, if award were to be made to 
PJR, “it be a condition of the award that PJR use a qualified sub- 
contractor for elevators other than Allied.” 


[B-193045] 


Bidders—Responsibility v. Bid Responsiveness—Site Visits 


Where bid does not take exception to Government’s requirements, bidder’s failure 
to make mandatory prebid site inspection does not justify bid rejection as ‘non- 
responsive,” since acceptance of bid would effectively bind bidder to perform at 
bid price in accordance with advertised terms and specifications. However, such 
failure may be considered by contracting officer in determining whether bidder 
is responsible, i.e., whether bidder is able to so perform. Reconsideration of 
decision in 58 Comp. Gen. 214. 


In the matter of Edw. Kocharian & Company, Inc.—request for 
modification, May 10, 1979: 


The Defense Mapping Agency (DMA) requests that we modify 
our decision in Edw. Kocharian & Company, Inc., 58 Comp. Gen. 214 
(1979), 79-1 CPD 20, in which we sustained a protest by Edw. Ko- 
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charian & Company against DMA’s rejection of that firm’s bid under 
invitation for bids (IFB) No. DMA 800-78-B-0052. 

The IFB, which solicited bids to replace four air-handling units 
at the DMA Topographic Center, stated that a site inspection was 
“mandatory,” and cautioned that a prospective bidder’s failure to 
make the mandatory site inspection would result in rejection of the 
bid as nonresponsive. Although Kocharian was the apparent low 
bidder, the contracting officer determined that the firm did not com- 
ply with the site inspection requirement, and proposed to reject the 
bid as nonresponsive. 

We stated in our decision: 

* * * provisions giving bidders the opportunity to visit a worksite and urging 
them to do so [see also Defense Acquisition Regulation (DAR) § 18-204 (1976 
ed.)] are designed to warn bidders that site conditions could affect the cost of 
contract performance and to protect the Government from the necessity of per- 
mitting the withdrawal of a bid submitted by a firm that failed to inspect, or a 
claim by such firm after award of the contract. 

The test to be applied in determining the “responsiveness” of a bid, however, 
is whether the bid as submitted is an offer to perform, without exception, the 
exact thing called for in the invitation. 49 Comp. Gen. 553, 556 (1970). If the 
test is met, the bidder is effectively bound to perform in accordance with the 
invitation’s requirements, see 42 Comp. Gen. 464 (1968), and we do not see how 
a failure to make a prebid site inspection would define or limit that obligation. 
To the extent that a site inspection affects the bidder’s price * * * it does so 
only in the context of that price’s reflection of the bidder’s business judgment 
as to his performance cost; it does not affect the obligation to perform at the 
price bid. 

In fact, we see no difference between the above-stated purposes for recom- 
mending prebid site inspections and those proffered by DMA for making the 
inspection mandatory, notwithstanding that DMA distinguishes its rationale in 
the present case as being based on a desire for “informed, intelligent mutuality 
of assent” as opposed to “mutuality based on a promise instinct with a waiver.” 
Whether expressed in mandatory terms or not, the provision is viewed as advis- 
ing bidders that they bear the risk of problems that could have been resolved by 
a reasonable prebid site inspection. See 52 Comp. Gen. 389, 391 (1972). 
Accordingly, we concluded that the prebid site inspection requirement 
provided no basis for disqualifying Kocharian from the competition, 
and recommended that award be made to the firm, if otherwise appro- 
priate. In addition, since we had been advised that mandatory prebid 
site inspection had become a standard requirement in all IF'B’s issued 
from DMA’s Engineering Division, Facilities Engineering Office, we 
advised the Director of DMA of our view by separate letter. The con- 
tract subsequently was awarded to Kocharian. 

In its Teauest for modification, DMA contends that the test of “re- 
sponsiveness” as stated in our January 15 decision “is not an absolute 
test in that many prior decisions rejected protests [against the rejec- 
tion of bids as ‘non-responsive’] concerning other characteristics of 
an IFB.” “Other characteristics” cited by DMA include the failure 
to provide a bid bond at bid opening; submission of a bid bond im- 
proper on its face; and failure to provide descriptive data with a bid 
even though offering to perform, without exception, the exact thing 
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called for in the IFB. DMA argues that it “cannot discover how * * * 
the bidders’ ‘obligations to perform’ were diminished or their ‘assump- 
tions of risk of performance’ were dispelled. Yet they were determined 
to be non-responsive.” 

In view thereof, DMA suggests that a prebid site inspection may in 
fact be an appropriate responsiveness factor notwithstanding the 
stated test, if determined by the procuring activity to be necessary 
to the submission of an “informed” bid. DMA concedes that inclusion 
in an IFB of a mandatory prebid site inspection should not be a stand- 
ard matter. However, DMA contends that there are circumstances in 
which such inclusion represents a legitimate exercise of a contracting 
agency’s discretion to determine what is reasonably necessary to meet 
its needs in the manner most advantageous to the Government. Those 
circumstances are essentially where DMA can foresee probable delays 
in performance by contractors who did not visit the construction site 
before bidding, which are caused by matters that. would have been 
noted in prebid site inspections. Such delays result in otherwise un- 
necessary cost to the Government due to unavailability of the facility, 
as well as administrative inconvenience, notwithstanding the contrac- 
tor’s obligation to perform at the contract price. DMA is concerned 
that, although prebid site inspection does not necessarily result in 
problem-free performance, it reduces the possibility of problems aris- 
ing by virtue of otherwise unexpected site conditions. 

DMA is correct that we have held that certain factors which evi- 
dently do not affect a bidder’s obligation to perform may have an im- 
pact on the bid’s responsiveness, However, in each situation cited by 
DMA there is a consideration not present regarding site inspection. 

Waiver of a bid bond requirement or of a failure to submit a proper 
bid bond would make it possible for a bidder to decide after opening 
whether or not to have its bid rejected, cause undue delay in effecting 
procurements, and create, by the necessary subjective determinations 
by different contracting officers whether waiver is appropriate, incon- 
sistencies in the treatment of bidders. 38 Comp. Gen. 532, 536 (1959). 
A blanket offer to comply with an IFB’s requirements is not sufficient 
to overcome a failure to supply descriptive literature with the bid, to 
be used for bid evaluation, because such descriptive literature is neces- 
sary for the Government to be able to determine exactly what the bid- 
der is offering, and whether the product offered meets the IFB’s speci- 
fications. 36 Comp. Gen. 415 (1956). Other factors that similarly may 
cause the rejection of a bid as nonresponsive involve comparable con- 
siderations: failure to submit with a bid a required list of proposed 
subcontractors (to prevent “bid shopping,” 50 Comp. Gen. 839, 842 
(1971)); failure to indicate in a bid for construction work that a 
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certain specified minimum percentage of the work will be performed 
by the bidder’s own forces (to prevent “brokering,” see 45 Comp. Gen. 
177 (1965) ) ; conditioning a bid on payment provisions differing from 
those contained in the IFB (would modify the legal obligations of the 
parties concerning payment under the contract, contrary to the express 
terms of the invitation, 47 Comp. Gen. 496, 499 (1968) ). 

However, consideration of a bid submitted by a firm that did not 
inspect the construction site does not pose the same prejudice to the 
competitive bid system or to the contracting agency’s mission as do the 
above factors. As long as a bidder is given the opportunity to visit a 
worksite and warned that site conditions could affect the cost of per- 
formance (see DAR § 18-204 (1976 ed.), and paragraph 2 of Standard 
Form 22, “Instructions to Bidders”), the bid price is in effect presumed 
by law to include consideration of the effects of observable site condi- 
tions. Blauner Constr. Co. v. U.S., 94 Ct. Cl. 503 (1941). Thus, the low 
bidder who has not inspected the site cannot, without consequences 
such as forfeiture of a bond or incurring excess reprocurement costs, 
after bid opening withdraw its bid, or after contract award stop work 
or claim additional money, by contending that it is encountering or 
will encounter problems at the site, if such problems would have been 
mitigated by a prebid site inspection. 

We remain of the same view regarding prebid site inspections in re- 
lation to “responsiveness” as that expressed in our earlier decision and 
it is therefore affirmed. 

However, in view of DMA’s concern as reflected above, and its ap- 
parent belief that it is our position that award must be made to the low 
bidder notwithstanding the bidder’s failure to make a prebid site in- 
spection, we offer the following comments. 

DAR section 1, part 9 (1976 ed.), entitled “Responsible Prospective 
Contractors,” provides at § 1-902: 


General Policy 


* * * The award of a contract to a supplier based on lowest evaluated price 
alone can be false economy if there is subsequent default, late deliveries, or other 
unsatisfactory performance resulting in additional procurement or administrative 
costs. * * * 


We believe that such provision reflects the same concern as that ex- 
pressed by DMA in the instant request. Because of that concern, DAR 
§ 1-902 (1976 ed.) requires that a prospective contractor must demon- 


strate affirmatively his “responsibility,” i.e., the apparent ability to 


successfully meet the contract requirements, before being awarded the 
contract. DAR § 1-903 (1976 ed.) prescribes certain minimum stand- 
ards for responsible prospective contractors. DAR § 1-903.1 (1976 ed.) 
sets out general responsibility standards, including adequate financial 
resources ; ability to comply with the performance schedule; and satis- 
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factory records of performance and integrity. DAR §.1-903.2 (1976 
ed.) provides additional standards for certain contracts, including con- 
struction contracts: “the necessary organization, experience, opera- 
tional controls and technical skills, or ability to obtain them,” and “the 
necessary production, construction, and technical equipment and facil- 
ities, or the ability to obtain them.” 

Thus, the appropriate time to judge whether the firm that did not 
inspect the construction site before bidding would be able to perform 
the contract in a timely manner at the contract price is during the re- 
sponsibility survey. The contracting officer either may decide that 
failure to inspect is reflected in the bid price to the extent that the firm 
cannot perform satisfactorily, or he may still find the firm responsible. 
In fact, the contracting officer may determine a firm that did visit the 
site before submitting its bid to be nonresponsible notwithstanding 
such visit. To the extent that DMA is concerned that it may determine 
responsible a firm that did not inspect the site, and the firm may never- 
theless encounter problems because of site conditions, we can only point 
out that the projection of a bidder’s ability to perform if awarded a 
contract is largely within the sound administrative discretion of the 
contracting officer. The basis therefor is precisely because he is in the 
best position to assess responsibility, and must bear the consequences 
of any difficulties experienced by reason of the contractor’s inability 
to perform in the time and manner required. 51 Comp. Gen. 448, 452 


(1972). We will not question a contracting officer’s determination of 
nonresponsibility absent a showing of either bad faith or that it lacked 
a reasonable basis. Hydromatics International Corporation, B-181240, 
September 4, 1974, 74-2 CPD 142. 


[B-193497] 


Contracts—Negotiatio:—Conflict of Interest Prohibitions—Ap- 
plicability—Non-Profit Organizations 

Where offeror has individual and corporate ties with gas and oil industry, agency 
rejection of proposal for services to assist agency review of gas curtailment be- 
cause of organizational conflict of interest is sustained. Offeror’s status as not-for- 


profit, tax-exempt organization does not preclude agency determination that con- 
flict of interest does or might exist. 


In the matter of Institute of Gas Technology, May 10, 1979: 


The Institute of Gas Technology (IGT) protests the refusal by the 
Department of Energy (DOE) to consider its proposal for award 
under request for proposals (RFP) No. EB-78-C-01-6363 for tech- 
nical consulting and management support services to assist the Eco- 
nomic Regulatory Administration review the present natural gas cur- 
tailment approach, and, if necessary, the establishment of a modified 
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curtailment priority system for interstate pipelines. DOE disqualified 
IGT and awarded the contract to another firm because it deter- 
mined that conflicts of interest existed for IGT and its proposed 
subcontractor. 

The RFP set forth as qualification criteria requirements relating to 
organizational conflicts of interest. DOE states that it attempted to 
fully implement the special statutory conflict of interest. disclosure 
requirements applicable to the Department (see 15 U.S.C. § 789 (Supp. 
1979) ; 42 U.S.C. § 5918 (Supp. 1979) ). To this end, DOE considers 
that portion of Energy Research and Development Administration 
(ERDA) (one of DOE’s predecessor agencies) Procurement Regula- 
tions relating to the avoidance of organizational conflicts of interests 
to have been applicable to this procurement. Under the above author- 
ity, the Department is prohibited from entering into technical and 
management support service contracts unless it finds, after evaluating 
all information disclosed by the offeror, that (1) it is unlikely that a 
conflict of interest would exist, (2) such conflict has been avoided, or 
(3) it is in the best interest of the United States to do so. See, e.g., 15 
U.S.C. § 789(b). 

The RFP required the submission of a disclosure statement regard- 
ing organizational conflicts of interest, a necessary prerequisite for 
consideration of the offeror’s proposal. According to DOE, due to the 
sensitivity of the work to be done, the following paragraph was added: 

(5) Special Disclosure Regarding Performance of Related Studies For Public 
or Private Organizations. Offerors are advised that the Department considers 
the question of natural gas curtailment priorities to be a most sensitive matter 
requiring the utmost in care to avoid either the possibility of bias or the appear- 
ance of bias. It is, therefore, the Government’s intent by separate disclosure to 
ascertain in the fullest extent possible whether offerors have performed any 
studies for organizations which could be construed in any manner as affecting 
the offeror’s ability to render impartial, technical, sound, and objective assist- 
ance or advice. The offer shall, therefore, provide a separate statement which 
discloses all relevant facts concerning any studies, to include analysis, data col- 
lection, and other similar work, dealing either in whole or in part, with natural 
gas curtailment, energy user priorities, natural gas supplies, natural gas substitu- 
tion, or related maters, performed during the three years prior to the issuance 
of this solicitation, presently being performed, or presently being considered for 
performance in any manner. All such studies are to be disclosed by providing a 
brief description of the study, whether performed for public or private organiza- 
tions, together with the identity of the client organization. Offerors are advised 
to interpret this requirement in the broadest reasonable manner possible should 
there be any question of applicability of this disclosure requirement to a given 
situation. In addition, offerors are to briefly describe any corporate financial or 
other special affiliation of continuous relationship with oil, gas, or energy industry 
firm or associates thereof. 

The Department believes that an actual or potential conflict of 
interest existed because of IGT’s close corporate ties with the natural 
gas industry. The recommendation to disqualify IGT states that many 
members of IGT’s board of trustees, which governs the organization, 


and a majority of its executive committee include officials of gas and 





522 DECISIONS OF THE COMPTROLLER GENERAL [58 


oil companies. In addition, some gas industry members sponsor 
research projects through IGT by contributions which totalled $710,- 
000 in 1977 from 184 corporate members. In this connection, DOE 
states : 

It was and is DOE’s belief that IGT’s membership of its board of trustees 
which governs the organization could subtly influence the study on natural gas 
curtailment priorities. The fact that the board of trustees includes a large num- 
ber of gas industry officials as well as the gas industry’s sponsoring of research 
through IGT creates the appearance of a conflict of interest and also opens the 
possibility for gas industry officials to influence the outcome of planned projects 
in the statement of work in order to gain a more favorable gas allocation. In 
addition, the relationship of the gas industry and IGT would give rise to the 
questioning of the validity of the study by those most affected by its outcome. 
The public perception of this relationship could render the study worthless, 

IGT argues that its disqualification is an improper and arbitrary 
action based upon DOE’s faulty interpretation of IGT’s purpose and 
operational constraints. IGT alleges that it is a not-for-profit organi- 
zation under state law and is required to operate for public rather 
than private benefit by its charter, state law and the Internal Revenue 
Service, citing 26 U.S.C. § 501(c) (3). Therefore, it cannot have a 
conflict of interest in matters pertaining to the public interest. The 
protester argues further that DOE did not consider fully these con- 
straints or IGT’s record of complete freedom of scientific inquiry with- 
out improper outside influence on gas matters. 

We have recognized that procuring activities have a legitimate in- 
terest in protecting the Government from the bias that might result 
from awarding a contract to a firm having an organizational conflict 
of interest. See Planning Research Corporation Public Management 
Services, Inc., 55 Comp. Gen. 911 (1976), 76-1 CPD 202. At the same 
time, because it is a general policy of the Federal Government to allow 
all interested qualified parties an opportunity to participate in its 
procurement in order to maximize competition unless there is a clearly 
supportable reason for excluding a firm, we recognize that a firm 
should not be excluded from competition simply on the basis of a the- 
oretical conflict of interest. PRC Computer Center Inc.; On-Line 
Systems, Inc.; Remote Computing Corporation; Optimum Systems, 
Inc., 55 Comp. Gen. 60 (1975), 75-2 CPD 35. 

Furthermore, the determination as to whether a sufficient possibility 
exists that an award to a particular firm would result in an organiza- 
tional conflict of interest must be made by the procuring activity, with 
which lies the responsibility for balancing the Government’s compet- 
ing interest in (1) preventing bias in the performance of certain con- 
tracts which would result from a conflict of interest and (2) awarding 
a contract that will best serve the Government’s needs to the most 
qualified firm. See Planning Research Corporation Inc., supra. 

The regulation applied by the agency stated that “The ultimate 
test should always be: is the contractor placed in a position where its 
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judgment may be biased, or where it has an unfair competitive ad- 
vantage?” ERDA Procurement Regulations § 9-1.5406(a). We believe 
the agency’s affirmative answer to this question has not been shown to 
have been an unreasonable abuse of discretion in the circumstances. 
We do not find unreasonable DOE’s determination that the individual 
and corporate composition of the protester could “subtly influence” the 
gas curtailment study. 

DOE’s conclusion does not require, as the protester suggests, that 
DOE presume that IGT’s trustees or éxecutive committee would will- 
fully violate the various fiduciary duties imposed upon them. That 
the composition of the board of trustees would harm the public per- 
ception of the study, rendering it worthless, is viewed as a valid major 
concern of the agency. In addition, IGT’s brochure which IGT of- 
fered to us as evidence of the nature of the protester, states that the 
organization’s work is done “in the best interest of the industry and the 
general public.” [Italic supplied.] The brochure also states that, for 
nonsponsored activities, IGT depends on the support of its members, 
more than half of which are utility companies. We believe that the 
combination of these factors could call into question IGT’s objectivity 
in performing a contract that could significantly affect the gas 
industry. 

Furthermore, the regulations applied by DOE were designed to 
avoid placing a contractor in a position where its judgment might be 
biased, or where there would be an unfair competitive advantage. 
ERDA PR § 9-1.5402(b) exempts some not-for-profit organizations 
and educational institutions from those parts of the rules which per- 
tain to unfair competitive advantage except in unusual or specific sit- 
uations identified by contracting officers. Such organizations are not 
excepted, however, from the conflict of interest regulations which re- 
late to bias. Thus, the regulations recognize that a not-for-profit orga- 
nization can have a conflict of interest. In this regard DOE?’s recent 
issuance of permanent procedures to avoid organizational conflicts of 
interest specifically eliminated any further exclusion for firms similar 
to that in the predecessor ERDA PR. This was explained as follows: 


(1) Exclusion of Independent Contract Research Organizations (ICRO) and 
Universities. It was recommended by some commenters that ICRO’s and univer- 
sities be specifically excluded from OCI coverage. One commenter stated that 
such organizations should not be excluded from OCI coverage. The Department 
has adopted the latter position because it believes that ICROs and universities 
are not immune from being in the position of serving two masters or from gain- 
ing an unfair competitive advantage. Neither Pub. L. 95-39 (42 U.S.C. § 5918) 
nor Pub. L. 95-70 (15 U.S.C. § 789) provides for the exclusion of such organiza- 
tions and the Department does not believe that such exclusion was the intent of 
Congress. Additionally, OFPP’s (Office of Federal Procurement Policy) revised 
proposed rule does not exclude such organizations from coverage. 44 Fed. Reg. 
2556 (1979). 
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In addition, we agree with DOE’s statement that the fact that IGT is 
organized under 26 U.S.C. § 501(c) (3) does not prevent application 
by DOE of its organizational conflict of interest statutes and regula- 
tions here. 

IGT’s allegation that DOE failed to consider fully the statutory and 
regulatory constraints on IGT to act in the public interest is not 
supported by the record. The protester submits no evidence for this 
statement, and we cannot assume that DOE ignored the disclosure 
statement in IGT’s proposal. Moreover, DOE states that the decision to 
disqualify IGT “was made with a good deal of thought and effort pur- 
suant to the information submitted by IGT.” 

IGT seeks to avoid future summary rulings by Government procur- 
ing agencies that the business affiliations of its trustees or sources of 
funds are by and of themselves a sufficient basis for its disqualification 
without complete consideration of all circumstances in specific pro- 
curements. We observe that DOE is required to make independent 
evaluations based on disclosure statements provided for each procure- | 
ment and to consider the specific circumstances based on all relevant 
information. 

In view of the foregoing, we find it unnecessary to address IGT’s 
protest against disqualification of its subcontractor for failure to com- 
ply with the conflict of interest provisions in the RFP. 

Protest denied. 


[B-193812] 


Appropriations—Agriculture Department—Feceral Aid, Grants, 
etc.—State Matching Contributions 


Since 1967, Department of Agriculture has interpreted annual appropriation pro- 
vision requiring “minimum matching by any State of at least 40 per centum” as 
allowing accumulation of all contributions by a State since 1963 to determine if 
matching requirement for brucellosis program has been met. For 1979, provision 
was changed to require matching “by the States” on a 60/40 basis. Agriculture 
believes this change authorizes aggregation of all State contributions since 1963 
rather than on State-by-State basis. Provisions in annual appropriation acts, un- 
less otherwise provided, apply only to that fiscal year and neither language nor 
legislative history of these provisions support Agriculture’s interpretation. How- 
ever, in view of longstanding practice we will not object to this practice for this 
year. 


In the matter of State Matching Requirement—Brucellosis Eradica- 
tion Program, May 10, 1979: 


The Secretary of Agriculture has requested a decision on whether, 
to comply with the matching requirement imposed on the States by 
the act making appropriations for Agriculture, Rural Development 
and Related Agencies programs for fiscal year 1979, Pub. L. No. 95- 
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448, October 11, 1978, 92 Stat. 1073, 1076, the contribution of all States 
from 1963 to date may be aggregated to determine whether, collec- 
tively, the States have contributed 40 percent of the total expenditures 
for the brucellosis eradication program. 

Beginning in 1967, identical language contained in annual appro- 
priation acts for fiscal years 1963 through 1978 was interpreted as re- 
quiring each individual State to have contributed 40 percent of the 
cost of the program in that State on a cumulative basis over those 
years. The 1979 appropriation act made a change in the language of 
prior appropriation acts with regard to determining the required per- 
centage of the States matching share. For the reasons discussed below, 
we agree that the effect of the new language is to authorize an aggre- 
gation of the contributions of all of the States for the years 1963 to 
1979 inclusive in determining whether the requirement for State 
matching has been met. 

Section 11 of the Act of May 29, 1884, as amended, 21 U.S.C. § 114a 
(1976), authorizes the Secretary of Agriculture, either independently 
or in cooperation with, among others, the States, to control and eradi- 
cate any communicable disease of livestock or poultry, including bru- 
cellosis. Pursuant to this authorizing legislation, the Animal and Plant 
Health Inspection Service of the Department of Agriculture partici- 
pates with the States in a cooperative program to eradicate brucellosis. 
For fiscal years 1963 to 1978, Congress appropriated funds for the De- 


partment to engage in this program with the following limitation in 
the appropriation acts: 


Provided further, That no funds shall be used to formulate or administer 
brucellosis eradication programs for the current fiscal year that does not re- 
quire a minimum matching by any State of at least 40 per centum. [Italic sup- 
plied.] See, e.g., Pub. L. No. 95-97, August 12, 1977, 91 Stat. 810. 


The purpose of the matching funds provision was to accelerate the 
effort of States that were not contributing enough to the brucellosis 
eradication program. S. Rept. No. 1407, 86th Cong., 2d Sess., 4 (1960). 

In his submission, the Secretary of Agriculture explains that in each 
State, the cooperative eradication program is a multi-year operation 
designed to continue until the disease is eradicated. The program’s 
progress in one year directly affects its progress in subsequent years. 
Further, the disease is highly infectious, and its existence in one State 
is a threat to other States. Some States, including those with the 
greatest brucellosis problem, had contributed in early years of the 
program more than 40 percent of the program cost but were not able 
to continue 40 percent funding of accelerated programs in later years. 

Initially, each State was required to provide its 40 percent matching 
share on the basis of the cost of the program in that State for each 
fiscal year. The Secretary states that in 1966 and 1967, several members 
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of Congress initiated an exchange of letters regarding the method the 
Department should use to compute the matching requirement. In 1967, 
after a program and legal review, the Department agreed with the 
Congressmen’s recommendations and began to compute the 60/40 cost 
sharing requirement on a cumulative basis for each State, beginning 
with fiscal year 1963 (the year the matching provision first became 
effective). Determining cost on a cumulative basis meant that the De- 
partment would consider each State’s contributions from 1963 on. If a 
State had contributed in the aggregate from 1963 to the current fiscal 
year at least 40 percent of the cost of the brucellosis eradication pro- 
gram in that State, the matching requirement was considered satisfied. 

Congress changed the language it had used in the proviso for fiscal 
years 1963 through 1978 in the appropriation act for 1979, supra, 92 
Stat. at 1076, to read: 

Provided further, That no funds shall be used to formulate or administer a 
brucellosis eradication program for the current fiscal year that does not require 
minimum matching by the States of at least 40 per centum., [Italic supplied.] 
The change in the language of the proviso from “by any State” to 
“by the States” was explained by the House Committee on Appropria- 
tions as follows: 

8. Animal and Plant Health Inspection Service. Language has been carried 
in the annual appropriation bill for a number of years to require that States 
provide funds for matching—not otherwise required by law—of at least 40 per- 
cent of the cost of the brucellosis eradication program. This provision assures 
more effective program operations through State cost-sharing, with resulting 
savings to the Federal budget. The usual language has been slightly modified 
this year to allow accelerated Federal effort in selected States without being 
delayed by waiting for State funding to catch up. H.R. Rep. No. 95-1290, 95th 
Cong., 2d Sess. 108 (1978). 

The Secretary of Agriculture contends that the only purpose of 
the change is to require that the contributions of all States from 1963 
to date be aggregated to determine whether collectively they have con- 
tributed at least 40 percent of the cost of the total eradication program. 
This means that as long as the 40 percent matching requirement is met 
by the States collectively, a State that contributed less than 40 per- 
cent, or even nothing at all in any given year, could receive funding 
from the Department of Agriculture for its brucellosis eradication 
program. 

The matching requirement has been contained in the Department’s 
annual appropriation act which normally applies only to a single 
year’s funds. There is no statutory provision which specifically au- 
thorizes cumulation or aggregation of the State’s prior years contribu- 
tions. In addition, the legislative history of the original appropriations 
act containing the first matching proviso does not indicate an intent to 
authorize aggregation of a State’s contribution nor has the Department 
made us aware, formally or informally, of any significant legislative 
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history (such as committee reports) in later years in which this prac- 
tice is discussed and approved. 

Nevertheless, the Department of Agriculture has been computing 
the States’ contributions in, this manner since 1967. As the Secretary 
points out, an established rule of statutory construction is that in 
determining the meaning of statutory language, great deference is to 
be given to the consistent interpretation thereof by those individuals 
responsible for the administration of the statute in.question. See; ¢.g., 
Udall v, Tallman, 380,U.S. 1, 16 (1965). Further, according to the 
Secretary, since 1967, the Department of Agriculture has regularly 
informed Congress of its policy of cumulating matching funds under 
the proviso in the appropriation acts, and no objection was made. 

The Department of Agriculture now proposes'to continue its prac- 
tice of cumulating matching funds from the inception of the program 
in 1963 to date except that it feels that it can now aggregate all State 
contributions as a result of the 1979 language instead of cumulating 
them on a State by State basis. 

We have some difficulty with Agriculture’s position. We agree with 
its view that the change in language in the 1979 appropriation act 
was intended to permit the Secretary to lump the contributions of 
all States together (rather than viewing each State’s contribution 
separately) to meet the forty percent matching requirement. This 
view can be supported by the language and legislative history of that 
provision. However, nothing in the act or its history specifically in- 
dicates that this totaling of all State contributions is to include any- 
thing but contributions made in 1979. 

There is nothing in the language of the provision which was used 
for fiscal years 1963 to 1978 inclusive, or in the 1979 provision which 
authorizes aggregating matching funds over the entire period that the 
program. has been in operation. Further, insofar as we are aware, there 
is nothing in the committee reports or other cognizable. legislative 
history which indicates au intent that this be done. Although specific 
committees may have been aware of the practice, there is no evidence 
in the legislative history that the Congress as a whole was aware that, 
as a result of the Administration’s interpretation, some States were 
not being required to meet the 40 percent matching requirement for 
each year that the program was in effect. 

Again, we feel that the intent of the modified appropriation 
language for FY-1979, as expressed in House Report 95-1290, June 
18, 1978, “to allow accelerated Federal effort in selected States with- 
out waiting for State funding to catch up,” is satisfied by aggregating 
all State contributions for the fiscal year in question instead of re- 
quiring each State to supply a full 40 percent of its own program 
costs in a year when State funds for this purpose may be in short 
supply. 
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On the other hand, we recognize that the literal interpretation we 
are suggesting should be followed, in the absence of evidence of a 
contrary congressional intent, does not take into account the ‘contri- 
butions, over and above the required matching share, which various 
States may have made in prior years. Under the proposed interpreta- 
tion and viewing the eradication program as a continuing, multi-year 
project, it cannot be said that the Federal Government has or will be 
obliged to assume more than its statutorily limited share of the total 
costs of the program. ‘For these reasons, and in view of the long- 
standing administrative practice of aggregating costs and contribu- 
tions, we will not object to the Secretary’s proposed interpretation for 
fiscal year 1979. However, we urge the Department to seek congres- 
tional clarification of the scope of the matching requirement for ap- 
plication in future years. 


[B-193608] 


Military Personnel — Record Correction — Retirement Status — 
Disability in Lieu of Years of Service—Income Tax Refund 

Where military records are corrected under 10 U.S.C. 1552 to show a portion of 
taxable retired pay as tax exempt disability retired pay, the claimant. may be 
paid, under 10 U.S.C. 1552(c), the amounts of pay withheld for income taxes 
by the Air Force in years for which the Internal Revenue Service is barred 
from making tax refunds by the applicable statute of limitations. However, 
while 10 U.S.C. 1552(c) provides for certain types of payments pursuant to cor- 
rection of military records, it does not authorize payment for tax refunds in 
derogation of the Internal Revenue Code statute of limitations beyond monies 
withheld for taxes by the military department concerned. 


In the matter of Colonel Major T. Martin, USAF, Retired, May 14, 
1979: 


This action is in response to a letter from Mr. H. Dudley Payne, at- 
torney for Colonel Major T, Martin, USAF, Retired, appealing, the 
April 14, 1978 settlement of our Claims Division which disallowed 
Colonel Martin’s claim for recovery of amounts he paid in State and 
Federal income taxes as a result of his military retired pay being classi- 
fied as nondisability during 1960 through 1973. His claim results from 
correction of his military record under 10 U.S.C. 1552 (1976) to show 
that he was retired for disability rather than for length of service. On 
the basis of the following, we sustain the settlement action. 

On March 10, 1977, the Secretary of the Air Force, based on the 
recommendation of the Air Force Board for Correction of Military 
Records, corrected Colonel Martin’s military records to show a dis- 
ability retirement from the Air Force with a compensable rating of 60 
percent retroactive to March 30, 1960, Because of the tax advantage 
of disability retirement, Colonel Martin received income tax refunds 
from the Internal Revenue Service for Federal taxes and from the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 529 


State of Virginia, his residence for State taxes, retroactive through 
1974, However, applicable Federal and State statutes of limitations on 
refunds barred additional tax refunds for the years 1960 through 
1973. 

Since he is precluded from receiving further tax refunds, he claims 
the amounts he indicates he paid in excess taxes during the years 
1960-1973 as “pecuniary benefits” payable pursuant to 10 U.S.C. 
1552(c). The amounts claimed are $9,022.47 paid in Federal taxes, and 
$1,523.62 paid in State taxes, plus interest at the rate of 6 percent. 

The Air Force has proposed to pay Colonel Martin $571.97, repre- 
senting the amount the Air Force withheld for Federal income tax 
from his retired pay during the period 1960-1973. State taxes were 
not withheld by the Air Force. 

The Air Force bases its computation of the amount due Colonel 
Martin on Ray v. United States, 197 Ct. Cl. 1, 453 F. 2d 754 (1972), 
and 52 Comp. Gen. 420 (1973), as the amount actually withheld for 
taxes. Our Claims Division agreed. 

Colonel Martin argues that repayment of the withholding will not 
adequately compensate him for the excess income taxes he paid as a 
result of his retired pay being subject to taxation which placed him 
in a higher tax bracket. He was therefore taxed at a higher rate on 
his total income (including income other than retired pay) than he 
would have been had his retired pay been properly sheltered from 
taxes. His claim for refund of a portion of State and Federal taxes 
paid is based on the difference between what he paid at the higher tax 
rate resulting from his retired pay not receiving the disability shelter, 
and the amount he would have paid if more of his earnings had been 
tax exempt. He states that the Ray case supports his request. 

Neither Ray nor our decision 52 Comp. Gen. 420 ruled on the issue 
of whether a tax refund claim barred by the Internal Revenue Code 
statute of limitations could be granted by applying 10 U.S.C. 1552(c). 

The question in this case is, in essence, whether the exposure to 
increased tax liability when not adequately compensated by refund of 
the withholding is claimable under 10 U.S.C. 1552. 

Under 10 U.S.C. 1552(a) the Secretary of a military department, 
acting through a civilian board, may correct a military record to cor- 
rect an error or remove an injustice. Upon such a correction under 10 
U.S.C. 1552(c) the department concerned may pay “from applicable 
current appropriations, a claim for the loss of pay, allowances, com- 
pensation, emoluments, or other pecuniary benefits * * *.” 

In Ray the court noted that the withholding refunded to the claim- 
ant approximated the money he would have been entitled to had the 
records been corrected initially. The court stated that the case was 
“simply a matter of correcting the pay account between the serviceman 
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and the United States. ” The claim was not one for a tax refund, but 
for “pecuniary benefits” wrongfully denied. Ray v. United States, 197 
Ct. Cl. 1,9. 

The “pecuniary benefits” were limited to a refund of the withhold- 
ing. Overall recalculation of income tax liability, which Colonel Mar- 
tin requests in his claim, was not an issue before the court. Ray, supra, 
p. 10. The court expressly cautioned against unlimited application of 
10 U.S.C. 1552 to provide relief from any perceived wrong flowing 
from correction of erroneous records. It did not intend to “intimate 
any roving delegation to us or anyone else, to remedy the indirect 
consequences of an erroneous record.” Ray, supra, p. 9. The Ray de- 
cision focused only on the relationship of the withholding to the re- 
tired pay, not to other income sources. Ray, supra, p. 8. The court ap- 
pears to suggest that the overall tax liability problem is an Internal 
Revenue Service tax matter, not germane to effectuating an admin- 
istrative remedy under 10 U.S.C. 1552. 

In agreeing to follow the holding in Ray, we stated in part that we: 

* * * have no objection to following the rule in the Ray case to the effect that 
claims for amounts withheld for income tax purposes will be treated as “pe- 
cuniary benefits” due the individual within the meaning of 10 U.S.C. 1552(c) 
rather than a claim for tax refund. However, claims for such amounts should be 
limited to amounts withheld for income taxes in years for which the Internal 
Revenue Service is barred from making refunds by the applicable statute of 
limitations. * * * 52 Comp. Gen. 420, 424. [Italic supplied.] 

To grant the claimant the tax relief he requests would be to extend 
the holdings of Ray and 52 Comp. Gen. 420 beyond their origina] in- 
tent, and beyond the scope of 10 U.S.C. 1552(c). Therefore, Colonel 
Martin is entitled only to the money withheld for Federal income taxes 
by the Air Force for the years 1960-1973. Since no money was with- 
held for State taxes, he has no valid claim for State tax overpayment 
from the Air Force. 

The 6 percent interest claimed on the money recoverable also may 
not be allowed. No interest may be allowed in a settlement pursuant to 
10 U.S.C. 1552(c) since the statute makes no provision for payment 
of interest. 52 Comp. Gen. 420, 424. 

The settlement by the Claims Division is, therefore, sustained. 


[B-194063.2] 


Appropriations — Continuing Resolutions — Availability of Funds 


Term “current rate for operations” as used in Continuing Resolutions is equiva- 
lent to total funds which were available for obligation for program for previous 
fiseal year. Fiscal year 1979 Continuing Resolution appropriated amount of 
funds for CETA programs, which, when added to 1978 unobligated balances car- 
ried over, equals the total funds that were available for fiscal year 1978, 
including funds appropriated for fiscal year 1978 by Economic Stimulus Appro- 
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priations Act of 1977. B-194063, May 4, 1979, and B-194362, May 1, 1979, dis- 
tinguished in part. 

In the matter of CETA appropriation under 1979 Continuing 
Resolution, May 14, 1979: 

This decision is in response to an inquiry from the Assistant Sec- 
retary of Labor for Administration and Management concerning the 
amount of funds appropriated for Employment and Training As- 
sistance, and Temporary Employment Assistance, by the “Joint Reso- 
lution Making continuing appropriations for the fiscal year 1979, and 
for other purposes,” Pub. L. No. 95-482, 92 Stat. 1603, approved Oc- 
tober 18, 1978. As expressed by the Assistant Secretary, it is the posi- 
tion of the Department of Labor that the Continuing Resolution 
appropriated sufficient funds to allow these programs to operate 
throughout fiscal year 1979 at the “rates of program operations” in 
effect at the end of fiscal year 1978. For the reasons indicated below, 
it is our opinion that the fiscal year 1979 Continuing Resolution ap- 
propriated only the amount of funds for CETA programs which, 
when added to unobligated balances carried over from fiscal year 
1978, equals the total amount that was available for fiscal year 1978, 
including funds appropriated for fiscal year 1978 by the Economic 
Stimulus Appropriations Act of 1977, Pub. L. No. 95-29, 91 Stat. 
122, approved May 13, 1977. 

The Continuing Resolution, in section 101(a), appropriates: 

Such amounts as may be necessary for continuing the following activities, 


not otherwise provided for, which were conducted in fiscal year 1978. But at a 
rate for operations not in excess of the current rate: 


* “ * * * * * 
activities under the Comprehensive Employment and Training Act, except 
that such activities shall be continued at a rate for operations not in excess 
of the lower of the current rate or the rate authorized by S. 2570 as passed 
the House of Representatives ; * * *, [Italic supplied. ] 

Upon enactment of the Continuing Resolution, the Department of 
Labor requested that the Department of the Treasury issue appropria- 
tion warrants for fiscal year 1979 in the amounts of $6,769,758.000 for 
Employment and Training Assistance and $3,474,954,000 for Tempo- 
rary Employment Assistance. Treasury prepared these warrants and 
submitted them to this Office for countersignature under the require- 
ment of section 11 of the Act of July 31, 1894, as amended, 31 U.S.C. 
§ 76 (1976), as modified by Department of the Treasury-General Ac- 
counting Office Joint Regulation No. 5 (September 16, 1974). Based 
upon information contained in Treasury workpapers, which accom- 
panied the warrants, we countersigned the warrants. 

On March 19, 1979, Labor requested an additional, $45,000,000 for 
the Employment and Training Assistance acccunt. At a meeting held 
to discuss this request with representatives of Labor, Treasury, and 
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GAO, it was discovered that the original Labor requests, and the war- 
rants issued, were based on an interpretation of the term “current rate 
for operations,” as used in the Continuing Resolution, which differed 
from previous GAO interpretations of that term. As a result, it ap- 
peared that the warrants already issued for the Employment and 
Training Assistance and Temporary Employment Assistance accounts 
might have exceeded the actual amount of funds appropriated by the 
Continuing Resolution. The Assistant Secretary’s request was sub- 
mitted in response to the concerns expressed by the GAO representa- 
tives at this meeting. 

In interpreting Continuing Resolutions, we must keep in mind their 
unique nature, Although they are passed by both Houses of the Con- 
gress and approved by the President of the United States and are thus 
laws of the United States, Continuing Resolutions differ significantly 
from normal appropriations acts. Continuing Resolutions are intended 
by Congress to be temporary stop-gap measures enacted to keep exist- 
ing Federal programs functioning after the expiration of previous 
budget authority. The Congress resorts to the Continuing Resolution 
only when there is no regular appropriation for a program, perhaps 
because the two Houses have not yet agreed on common language, be- 
cause authorizing legislation has not yet been enacted, or because the 
President has vetced an appropriation act passed by the Congress. 

In enacting Continuing Resolutions, there is a clear indication that 
Congress intends and expects that the normal authorization and ap- 
propriation process will eventually produce appropriation acts which 
will replace the budget authority contained in the resolution. Thus, 
for example, section 102 of the fiscal year 1979 Continuing Resolution 
provides that funds appropriated for a program by the resolution 
will no longer be available if the program is later funded by a regular 
appropriation act, or Congress indicates its intent to terminate the 
program by enacting an applicable appropriation act without provi- 
sions for the program. 

Further, Continuing Resolutions are usually enacted in a great 
hurry toward the end of a session of Congress, and may not be the 
product of the detailed committee deliberations which produce regu- 
lar appropriation acts. In sum, Continuing Resolutions are meant to 
provide only temporary, minimal funding and their language must be 
interpreted accordingly. 

The 1979 Continuing Resolution appropriates sufficient funds to 
operate activities under the Comprehensive Employment and Train- 
ing Act (CETA), 29 U.S.C. 801, “at a rate for operations not in excess 
of the lower of the current rate or the rate authorized by S. 2570 as 
passed the House of Representatives.” In order to determine the 
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amount of funds appropriated by the Continuing Resolution we must 
ascertain both the “current. rate” and the rate authorized by S. 2570. 

The.S. 2570 rate is more easily determined, The conference commit- 
tee report on S. 2570-contains a table showing the authorization levels 
of the bill as it passed the House. The table: indicates authorization 
levels of $4-billion for Title II of CETA, $800 million for Title IT, 
$2.25 billion for Title IV, $500 million for Title VII, and $350 million 
for Title VIII. The bill further authorized appropriation, under Title 
VI of CETA, of an amount sufficient'to fund jobs for 20 percent. of 
the unemployed in excess’ of a 4 percent uneniployment rate. The De- 
partment of Labor has calculated that for fiscal year 1979 this Title 
VI authorization is equivalent to $3,753,600,000. Therefore, the total 
rate authorized for fiscal year 1979 by S. 2570 as it passed the House 
is $11,653,600,000. 

Determination of the “current rate”. is more difficult. Recently, we 
have reiterated our position that the term “current rate,” as used in 
Continuing Resolutions, refers to a sum of money rather than a pro- 
gram level. See Department of Labor Appropriations under Continu- 
ing Resolution, B-194063 (May 4, 1979); Elderly Feeding Program 
under the fiscal year 1979 Continuing Resolution, B-194362 (May 1, 
1979). We stated that it has repeatedly been our position that “current 
rate” is equivalent to the total appropriation or the total funds which 
were available for obligation for a program during the previous fiscal 
year. Id. 

In those instances in which the program in question has been funded 
by one-year appropriations in prior years, the current rate is equal to 
the total funds appropriated for the program for the previous fiscal 
year. See Eiderly Feeding Program, supra. In those instances where 
the program has been funded by multi-year or no-year funds in prior 
years, the current rate is equal to the total funds appropriated for the 
previous fiscal year plus the total of unobligated budget authority 
carried over from prior years. See our letter to Senator William Prox- 
mire, B-152554, October 9, 1970 (116 Cong. Rec. 36298). 

According to the “Treasury Combined Statement of Receipts, Ex- 
penditures and Balances of the United States” for fiscal year 1978, 
there was a total of $3,440,930,000 appropriated for Employment and 
Training Assistance for fiscal year 1978. There were no appropriations 
for Temporary Employment Assistance. The same statement indicates 
carryovers into fiscal year 1978 of approximately $1,859,832,000 in un- 
obligated Employment and Training Assistance funds, and about 
$1,861,241,000 in unobligated Temporary Employment Assistance 
funds. Using these figures, the total funds available for obligation in 
fiscal year 1978—the current rate—was about $5,300,762,000 for Em- 
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ployment and Training Assistance and $1,861,241,000 for Temporary 
Employment Assistance, or a total of about $7,162,000,000. 

The Department of Labor argues, however, that part of the funds 
appropriated by the Economic Stimulus Appropriations Act of 1977, 
Pub. L. No. 95-29, 91 Stat. 122, approved May 13, 1977, were intended 
to be advance funding for fiscal year 1978, and that these funds should 
be included in calculating the current rate. Most of these funds were 
obligated in fiscal year 1977 for the 1978 program and were thus not 
carried over into fiscal year 1978 as unobligated budget authority. 

The Economic Stimulus Appropriations Act, in Title I, Chapter IT, 
appropriated $2,578,000,000 for Employment and Training Assistance, 
and $6,847,000,000 for Temporary Employment Assistance, both sums 
to remain available until September 30, 1978. The legislative history 
of this act indicates that Congress intended a portion of these funds 
to be advance funding for fiscal year 1978, Thus, in the report of the 
House Committee on Appropriations it is stated: 

* * * The budget request considered by the Committee includes $1,016,000,000 

that was requested by the President in the fiscal year 1978 budget for public 
service employment under the Comprehensive Employment and Training Act 
(CETA). Consideration of this 1978 request in fiscal year 1977 is essentially a 
bookkeeping transaction as far as the budget figures are concerned. The Com- 
mittee decided to proceed in this fashion in order to provide advance funding for 
fiscal year 1978 in this bill for public service employment under titles II and VI 
of CETA. This appropriation account contains the funding for title II of CETA. 
Funds for title VI are in the Temporary Employment Assistance account. (H.R. 
Rept. No. 95-66, 95th Cong., Ist Sess. 15-16 (1977).) 
Tables included in the reports of the House and Senate Appropria- 
tions Committees and in the Congressional Record indicate that 
$1,016,000,000 of the Employment and Training Assistance appropria- 
tion and $4,855,000,000 of the Temporary Employment Assistance 
appropriation, or $5,871,000,000 of the total CETA appropria- 
tion was intended to be advance funding for fiscal year 1978. See 
H.R. Rept. No. 95-66, supra, at 20; S. Rept. No. 95-58, 95th Cong., 1st 
Sess. 19 (1977) ; 123 Cong. Rec. H2089 (daily ed. March 15, 1977) ; 
id. 86882 (daily ed. May 2, 1977). Moreover, the legislative history 
of the Departments of Labor and Health, Education, and Welfare 
and Related Agencies Appropriations Bill, 1978, H.R. 7555 (95th 
Cong.), which was incorporated by reference into the fiscal year 1978 
Continuing Resolution, indicates that no funds were being appro- 
priated in that bill for public service employment under CETA for 
fiscal year 1978, because these funds had already been appropriated 
by the Economic Stimulus Appropriations Act. See H.R. Rept. No. 
95-381, 95th Cong., Ist Sess. 7 (1977); S. Rept. No. 95-283, 95th 
Cong., 1st Sess. 8,10 (1977). 

It is clear that substantial portions of the fiscal year 1978 CETA 
programs were funded by the 1977 Economic Stimulus Appropria- 
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tions Act. Therefore, in order, to ascertain the full amount of funds 
available for fiscal year 1978 it is necessary to include the advance 
funding provided in the 1978 Act. Part of these funds, however, are 
included in the amounts of unobligated budget authority carried 
over into fiscal year 1978, discussed above. The Department of Labor 
indicates that of the advance funding, approximately $668,719,000 
of Employment and Training Assistance, and $3,010,759,000 of Tem- 
porary Employment Assistance funds, were not included in the Treas- 
ury Combined Statement as carryovers of unobligated budget 
authority. Adding these figures to the ones calculated above, the 
current rate for fiscal year 1978 was about $5,969,481,000 for Employ- 
ment and Training Assistance and $4,872,000,000 for Temporary 
Employment Assistance, or a total of $10,841,481,000 for all CETA 
programs. 

The rate authorized by S. 2570 was $11,653,600,000. The current 
rate was $10,841,481,000. Since the current rate is lower, under sec- 
tion 101(a) of the Continuing Resolution, it represents the maximum 
rate for operations in fiscal year 1979. 

The Treasury Combined Statement, referred to above, indicates 
that about $238,800,000 in Employment and Training Assistance 
funds remained unobligated at the end of fiscal year 1978 and were 
carried over into fiscal year 1979. This carryover must be deducted 
from the current rate in calculating the amount of funds appropri- 
ated by the Continuing Resolution. Otherwise, the 1979 program 
would be funded at a higher level than the 1978 program, which is 
prohibited by the language of the 1979 Continuing Resolution, swpra. 

The Continuing Resolution appropriated funds for “activities 
under the Comprehensive Employment and Training Act.” Although 
in prior years, as indicated above, these activities were funded by two 
separate appropriations—Employment and Training Assistance, and 
Temporary Employment Assistance—we interpret the Continuing 
Resolution as appropriating a single lump-sum amount. The CETA 
program was restructured by the Comprehensive Employment and 
Training Act Amendments of 1978, Pub. L. No. 95-524, 92 Stat. 1909 
(29 U.S.C. 801 note), approved October 27, 1978. Some CETA pro- 
grams that were funded under the Temporary Employment Assist- 
ance account in fiscal year 1978 apparently are now considered part 
of the permanent CETA program. Nevertheless, the Continuing Reso- 
lution covers both programs under one designation—“activities under 
the Comprehensive Employment and Training Act.” The Depart- 
ment of Labor, in calculating the amounts it requested for appropria- 
tion warrants, attempted to adjust the “current rate”-to 1-flect these 
program changes. Rather than attempting to verify Labor’s calcula- 
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tions, and because the language of the Continuing Resolution does 
not refer to two separate appropriations for CETA, we calculated a 
single appropriation based on the combined current rate for fiscal 
year 1978. 

This differs from the approach we followed in B-194063 and 
B-194362, referred to above, in which we calculated separate current 
rates for two Older Americans Act programs also funded by the 1979 
Continuing Resolution. In those decisions, however, the two programs 
were administered by two different agencies and it would have been 
impossible to calculate a single lump-sum appropriation for the two 
programs. 

In sum, we conclude that the fiscal year 1979 Continuing Resolu- 
tion appropriated a total of $10,602,664,000 for activities under 
CETA—$10,841,481,000 (“current rate”) minus $238,800,000 (carry- 
over funds). To date, appropriation warrants totaling $10,244,712,000 
have been issued by Treasury and countersigned by GAO. Should 
Treasury present an additional warrant for $45,000,000, as requested 
by Labor, we shall countersign that warrant. 


[[B-189197] 


Compensation—Premium Pay—Sunday Work Regularly Scheduled 


Employee’s normal 40-hour basic workweek is Monday through Friday, midnight 
to 8 a.m., in an administrative workweek of Sunday through Saturday. His 
regularly scheduled administrative workweek includes daily overtime from 11 
p.m. to midnight. Working this hour on Sundays does not entitle him to premium 
pay for the entire shift under 5 U.S.C. 5546(a), since that hour is considered 
overtime under 5 U.S.C. 5542(a) and 6101 and is thereby excluded. The fact that 
the employee is entitled to overtime for hours worked over 40 hours under the 
Fair Labor Standards Act does not operate to change the employee’s normal basic 
workweek as established under 5 U.S.C. 6101 and implementing regulations. 


In the matter of James E. Sommerhauser—Sunday premium pay, 


May 16, 1979: 


This action is the result of an appeal of a settlement of our Claims 
Division dated July 27, 1978, which disallowed the claim of Mr. James 
E. Sommerhauser for Sunday premium pay incident to his employ- 
ment at the Puget Sound Naval Shipyard. 

Mr. Sommerhauser’s contention is that, because he is covered by the 
Fair Labor Standards Act (FLSA) (29 U.S.C. 207), his overtime 
hours must be the last hours of his workweek. He believes that the first 
part of a workday and workweek which falls on Sunday may not be 
designated as overtime so as to preclude entitlement to Sunday pre- 
mium pay. For the reasons given below we hold that an agency may 
designate hours or work other than the last hours of the workweek or 
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workday as overtime hours for a computation of pay entitlement under 
title 5, United States Code. 

The regular third shift at the Shipyard is midnight to 8 a.m. How- 
ever, when Mr. Sommerhauser and some other employees in his unit 
are assigned to that shift they are subject to the duty hours prescribed 
in a memorandum of the Head, Test Engineering Division, Code 2340, 
dated February 17, 1977. That memorandum designates the “Standard 
shift hours” for Shift Test Engineers (STE’s) as 11 p.m., to 8 a.m., 
and for Assistant Shift Test Engineers (ASTE’s) as 11:24 p.m., to 
8 a.m. The records before us do not contain all the details relating to 
the work schedules of these individuals, but it is stated that STE’s and 
ASTE’s assigned to the regular midnight to 8 a.m. shift must report 
one hour and six-tenths of one hour early, respectively, in order to 
receive turnover information from the outgoing shift. The Shipyard 
pays overtime for this hour (and 36-minute) period of work and 
counts the hours between midnight and 8 a.m. as the employees’ non- 
overtime shift. Overtime which the claimant and other third shift 
STE’s and ASTE’s work is either computed under 5 U.S.C. 5542(a) 
or the FLSA, 29 U.S.C. 207 (1976), whichever provides the more 
favorable benefit. It is Mr. Sommerhauser’s contention that the hour 
(or 36 minutes) which he works on Sunday night is not overtime but 
is the first hour of his regularly scheduled tour and that as a result he 
is entitled to Sunday premium for the whole shift under 5 U.S.C. 
5546(a). In support of this view, he notes that overtime payable under 
the FLSA and implementing regulations is not payable until 40 hours 
in a week have been worked. As a result he contends that the hour he 
works on Sunday is paid as regular time. He also urges that overtime 
under 5. U.S.C. 5542, which is payable for hours worked in excess of 
40 hours in a week and 8 hours in a day, must ‘be computed the same 
way. This would result in the hour worked on Sunday being considered 
regular time or part of his regular tour of duty thereby entitling him 
to Sunday premium pay for a shift commencing at 11 p.m. Sunday 
and ending at 7 a.m. Monday, with overtime payable for 7 a.m. to 
& a.m. on Monday or at the time he completes 40 hours of work. 

Sunday premium pay of 25 percent is paid under 5 U.S.C. 5546(a). 
That provision gives Sunday premium pay to employees who work a 
regular 8-hour nonovertime shift, any part of which falls on Sunday. 
vertime compensation is paid under 5 U.S.C. 5542(a) for “hours of 
work officially ordered or approved in excess of 40 hours in an admin- 
istrative workweek, or * * * in excess of 8 hours in a day.” 

Thus the basic question to be resolved is whether the hour worked on 
Sunday from 11 to 12 may be considered overtime even though it is 
~arformed before the 8 hours of the regular tour of duty. 
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Section 6101 of title 5, United States Code, provides in pertinent 
part as follows: 


(2) The head of each Executive agency, military department, and of the govern- 
ment of the District of Columbia shall— 
(A) establish a basic administrative workweek of 40 hours for each full- 
time employee is his organization; and 
(B) require that the hours of work within that workweek be performed 
within a period of not more than 6 of any 7 consecutive days. 
(3) Except when the head of an Executive agency * * * he shall provide, 
with respect to each employee in his organization, that— 
* * * * * * * 
(B) the basic 40-hour workweek is scheduled on 5 days, Monday. through 
Friday when possible, and the 2 days outside the basic workweek are 
consecutive ; 


Civil Service regulations issued pursuant to 5 U.S.C. 6101(c) 
generally reiterate that which is provided in the statute. See 5 C.F.R. 
610.111(a). However, 5 C.F.R. 610.111(a) (2) provides as follows: 


(2) A regularly scheduled administrative workweek which consists of the 40- 
hour basic workweek established in accordance with paragraph (a) (i) of this 
section, plus the period of overtime work, if any, regularly required of each 
group of employees. * * * 


In this regard the pertinent local regulation, NAVSHIPYD 
PUGETINST 7410.4C, 12 April 1974, provides the administrative 
workweek of graded and ungraded employees consists of 7 consecutive 
calendar days, Sunday through Saturday, and that the normal basic 
workweek (within the administrative workweek) consists of 40 hours 


on 5 days, Monday through Friday. That regulation also provides that 
the hours for third shift are midnight to 8 a.m. 

Thus it appears that the Shipyard instructions are in accord with 
the Civil Service Commission regulations. The instruction clearly 
spells out the administrative workweek and the normal basic work- 
week. Regularly scheduled overtime for the specific group of employees 
here in question is not included in that regulation but is established 
in the memorandum of February 17, 1977, mentioned above. 

The law and regulations require that a normal 40-hour basic work- 
week be established and that hours worked outside of this 40-hour 
basic workweek are overtime hours. Employees may be assigned to 
“regularly scheduled administrative workweeks” of more than 40 
hours. However, the requirement that the agency designate the 40- 
hour basic workweek is still applicable in that situation. Hours outside 
the basic workweek are the designated regular overtime hours. The 
Court of Claims in Acuna v. United States, 202 Ct. Cl. 206 (1978), 
cert. denied, 416 U.S. 905, construed these regulations at page 218 as 
follows: 


* * * There is no requirement in the Civil Service Commission’s regulation that 
work regularly scheduled beyond the 40-hour basic workweek be scheduled at 
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the end of the administrative workweek, after the basic workweek has been 
completed. The requirement is simply that, once the agency has selected such 
period, its regulations specify the period by calendar day, etc., regardless of 


where in the administrative workweek it occurs. * * * 

In Mr. Sommerhauser’s case it appears that there has been no mis- 
understanding of what has been designated as the normal 40-hour 
basic workweek at the Shipyard. Furthermore, the record indicates 
that both management and the employees have recognized that mid- 
night to 8 a.m. is the regular shift period and that the first hour (or 
36 minutes) of work in each workday of third shift STE’s and ASTE’s 
is overtime. Thus, the period worked on Sunday is overtime. This is 
evidenced particularly by leave practices in effect at the Shipyard. 

The FLSA, 29 U.S.C. 207, merely provides that overtime will be 
paid following the completion of 40 hours of work in a week. While it 
is established that an individual entitled to overtime under both title 
5 and the FLSA is to be allowed the computation most favorable to 
him, we find no merit to the view that the FLSA operates to change 
the regularly scheduled administrative workweek and the 40-hour 
basic workweek as determined under the provisions of title 5, United 
States Code. 

Accordingly, the action of our Claims Division in disallowing 
Mr. Sommerhauser’s claim must be sustained. 


[B-193602] 


Officers and Employees—Transfers—Relocation Expenses—Time 
Limitation—Mandatory 


Transferred employee reported to new duty station on May 4, 1976. He purchased 
a residence there with settlement on May 5, 1978. He is not entitled to reimburse- 
ment of real estate expenses since applicable regulations limit maximum time 
for settlement to within 2 years. Error of agency in extending initial year to 
May 5, 1978, provides no authority to modify statutory regulations. 


In the matter of William R. Walberg—Relocation—Real Estate 
Expenses—Time Limitation, May 16, 1979: 


ISSUE DECIDED 


It is determined here that an error of 1 day made by an agency in 
granting a 1-year extension of the time limitation for the purchase of 
a residence incident to a permanent change of duty station provides 
no authority to reimburse real estate expenses where settlement occurs 
on such day. 

FACTS 


Mr. William R. Walberg, an employee of the Department of the 
Army, was transferred from Fort Lee, Virginia, to Fort Ritchie, 
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Maryland, under travel authorization approved April 2, 1976. The 
record shows that he traveled on May 3, 1976, and reported for duty 
May 4, 1976. The agency granted the employee a 1-year extension of 
the time limit allowed to complete the purchase of a residence at his 
new duty station. The agency, in error, stated that all transactions 
were to be completed by May 5, 1978, whereas they should have made 
it clear that all transactions were to be completed by May 4 or before 
May 5. The employee signed a real estate contract on April 16, 1978, 
for the purchase of a residence. Settlement occurred on May 5, 1978. 

The employee’s claim for real estate expenses has been denied 
administratively and by our Claims Division on the ground settle- 
ment occurred after expiration of the maximum entitlement period. 
We have been asked to review the disallowance. 


OPINION 


Chapter 2 of the Federal Travel Regulations (FTR) (FPMR 101-7) 
(May 1973), which are issued by the General Services Administration, 
governs the entitlements of civilian employees of the Federal Govern- 
ment to relocation allowances. Para. 2-6.1 provides for reimbursing 
an employee for the expenses of selling a residence at his old official 
station and of purchasing a residence at his new station. However, 
para. 2-6.1(e) of the FTR imposes a time limitation on such sales 
and purchases, as follows: 

e. Time limitation. The settlement dates for the sale and purchase or lease 
termination transactions for which reimbursement is requested are not later than 
1 (initial) year after the date on which the employee reported for duty at the 
new official station. Upon an employee's written request this time limit for com- 
pletion of the sale and purchase or lease termination transaction may be extended 
by the head of the agency or his designee for an additional period of time, not to 
exceed 1 year, regardless of the reasons therefor so long as it is determined that 
the particular residence transaction is reasonably related to the transfer of 
official station. 

Issued pursuant to 5 U.S.C. § 5724a (1976) which contains the au- 
thority for reimbursement of real estate expenses, these regulations 
have the force and effect of law and may not be waived by any depart- 
ment of the Government in an individual case. See B-189898, Novem- 
ber 3, 1977. Similar provisions are contained in paragraph C14000-2 
of Volume 2 of the Joint Travel Regulations (JTR) relating to reim- 
bursement of relocation allowances of civilian employees of the De- 
partment of Defense. 

The FTR and JTR clearly provide that the settlement date on a 
residence transaction must occur not later than 2 years after the date 
on which the employee reported for duty at his new station. Agency 
officials have no authority to grant an exception to that requirement. 
Thus, since Mr. Walberg reported for duty on May 4, 1976, the maxi- 
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mum period within which his settlement had to occur was May 4, 1978. 
It is unfortunate that he was misinformed, but it is a well-established 
rule of law that the Government is neither bound nor estopped by 
the erroneous or unauthorized acts of its officers, agents, or employees, 
even though committed in the performance of their official duties. See 
56 Comp. Gen. 948, 949 (1977) and cases cited therein. 

Accordingly, the disallowance of Mr. Walberg’s claim by our Claims 
Division on September 26, 1978, is sustained. 


[B-194634] 


Agriculture Department—Farmers Home Administration—Energy 
Impacted Area Development Assistance Program 


Under section 601(a) of the Powerplant and Industrial Fuel Use Act of 1978, a 
State Governor may designate an impacted area based on his finding that em- 
ployment in coal or uranium production activities “increased for the most recent 
calendar year by 8 percent or more from the immediately preceding year.” Both 
the plain meaning of the statute and its legislative history support the view that 
“the most recent calendar year” is determined with respect to the time of the 
Governor’s finding, and not, with respect to any calendar year since 1975, of 
8 percent increased employment. Final regulations of the Farmers Home Admin- 
istration for the Energy Impacted Area Development Assistance Program should 
include an amended definition of “base year” consistent with this decision. 


In the matter of Federal Assistance for Areas Impacted by Increased 
Coal or Uranium Production, May 16, 1979: 


The Acting General Counsel of the Department of Agriculture had 
requested our interpretation of a portion of section 601 of the Power- 
plant and Industrial Fuel Use Act of 1978, Pub. L. No. 95-620, ap- 
proved Nov. 9, 1978, 92 Stat. 3289, which established Federal assistance 
for areas impacted by coal or uranium production. 

Although there is a second criterion, for purposes of this decision, 
eligibility for this assistance depends on a determination by the Gover- 
nor for an area in the State that employment in coal or uranium pro- 
duction activities has increased by 8 percent or more in a base period— 
defined in the statute as “the most recent calendar year” over the im- 
mediately preceding year. 

Section 601(a) states in pertinent part: 

(a) DESIGNATION OF IMPACTED AREAS.—(1) In accordance with such 
criteria and guidelines as the Secretary of Agriculture shall, by rule, prescribe, 
the Governor of any State may designate any area within such State for the 
purposes of this section, if he finds that— 

(A) either (i) employment in coal or uranium production development 
activities in such areas has increased for the most recent calendar year by 
8 percent or more from the immediately preceding year or (ii) employment in 
such activities will increase 8 percent or more per year during each of the 
8 calendar years beginning after the date of such finding ; 

(B) such employment increase has required or will require substantial 


increases in housing or public facilities and services or a combination of both 
in such area; and 
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(C) the State and the local government or governments serving such 
area lack the financial and other resources to meet any such increases in 
public facilities and services within a reasonable time. 

The Secretary of Agriculture shall prescribe a rule containing criteria and 
guidelines for making a designation under this subsection, after consultation 
with the Secretary of Labor and the Secretary of Energy, not later than 180 
days after the effective date of this Act. 

* * * * * * * 

(3) The Secretary shall, after consultation with the Secretary of Agriculture, 
approve any designation of an area under paragraph (1) only if— 

(A) the Governor of the State making the designation provides the Sec- 
retary in writing with the data and information on which such designation 
was made, together with such additional information as the Secretary may 
require to carry out the purposes of this section ; and 

(B) the Secretary determines that the requirements of subparagraphs 
(A), (B), and (C) of paragraph (1) have been met. 


The question presented is whether “the most recent calendar year” 
as used in section 601(a) means most recent in relation to a governor’s 
designation or the most recent in relation to employment growth in 
development activities. The Acting General Counsel puts the question 
as follows: 


* * * if the Governor’s designation occurred in 1979, could it be based upon 
an 8 percent employment increase occurring in 1976 over 1975 even though in 1978 
(1978 being literally the most recent year to the Governor’s designation) there 
was no 8 percent employment increase over 1977 and in 1977 there was no 8 
percent employment increase over 1976? 


History of Impact Provision 


Senate Bill 977, as introduced in the 95th Congress on March 10, 
1977, was a modified version of proposed legislation for expanded use 
of coal as a substitute for other fossil fuels, which had been considered 
in the prior Congress. Subsequently, on April 20, 1977, President 
Carter announced a national energy program which included a pro- 
posal to “increase the use of coal by 400 million tons, or 65 percent, in 
industry and utilities by 1985 * * *.” Legislative proposals incorpo- 
rating the President’s National Energy Plan soon followed. As re- 
ported by the Senate Committee on Energy and Natural Resources (S. 
Rep. No. 95-361, 95th Cong., 1st Sess., July 25, 1977) S. 977 was exten- 
sively amended, A new section 306(a) was added which provided in 
pertinent part that— 


When the Governor of any State or chairman of any Indian tribe determines 
that coal production will expand above 1976 production levels in an area 
which will require the provision of additional public facilities and services 
or housing, the Governor or chairman may designate such an area within his ju- 
risdiction as an “energy-impacted region.” * * * 


In discussing the provision, the Senate report stated that— 


Section 306 is an attempt to alleviate the significant adverse socio-economic 
impacts on coalfield communities that are likely to result from the coal conver- 
sion program. Eastern Governors, such as John D. Rockefeller IV of West Vir- 
ginia, and Western Governors, such as Richard Lamm of Colorado, have pointed 
out in testimony the serious difficulties small communities face in meeting the 
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demand for housing, public facilities and services that will result if the Presi- 
dent’s goal of 1.2 billion tons of annual coal production is reached. The opening 
subsection of the new provisions gives Governors and tribal Chairmen the power 
to designate for special aid energy-impacted regions where coal production is 
expanding. At 62. 


Shortly thereafter, on September 8, 1977, the Senate passed H.R. 
5146 which had been amended to incorporate provisions of S. 977, as 
amended, including a changed section 306, providing for assistance to 
regions impacted by expanded coal or uranium production. As passed 
by the Senate, subsection (a) of section 306 of H.R. 5146 read in part 
as follows: 


When the Governor of any State or chairman of any Indian tribe determines 
that employment in the coal- or uranium-mining- industries and in coal- or 
uranium-related industries in an area has increased by 8 per centum or more over 
the 1976 level of employment in coal or uranium mining and coal- or uranium- 
related industries in the area which will require the provision of additional public 
facilities and services or housing, the Governor or chairman may designate such 
an area within his jurisdiction as an “energy-impacted region.” * * * 


The House had not passed a comparable provision. The conference 
report on H.R. 5146, October 10, 1978 (H.R. Rep. No. 95-1749, 95th 
Cong., 2d Sess.), states that the Senate provision on impact assistance, 
as modified, was adopted as section 601 of the Powerplant and Indus- 
trial Fuel Use Act of 1978. It was explained that an energy-impacted 
region may be designated : 


Whenever a Governor of a State identifies within that State an area or areas 
to be impacted by energy development such as new or existing coal or uranium 
producing, processing, and transportation industries and demonstrates to the 
Secretary that: 

(a) such development has increased employment by at least 8 percent over the 
prior year directly (i.e., this does not include increases from non-energy activities, 
such as a shopping center) from coal or uranium production, processing, or trans- 
portation, or is projected to increase employment by at least 8 percent annually 
over the next 3 years from the same activities; * * * At 93. 


On October 14, 1978, the Honorable John D. Dingell, Chairman of 
the Subcommittee on Energy and Power of the House Committee on 
Interstate and Foreign Commerce, presented to the House of Repre- 
sentatives on behalf of himself and other House conferees an explana- 
tory statement addressed to questions which had arisen about the 
meaning of certain sections of H.R. 5146 as reported by the Conference 
Committee. The statement was made prior to acceptance of the confer- 
ence report. The portion addressed to impact assistance (124 Cong. Rec. 
H 13121 (daily ed. October 14, 1978) ) is as follows: 

The language in section 601 (a), titled assistance to areas impacted by increased 
coal or uranium production, specifies that an area within a State may be eligible 
for assistance in one of two ways. First, coal or uranium related employment has 
increased for the most recent calendar year by at least 8 percent from the im- 
mediately preceding year. 

The 8-percent criterion was developed in 1977 after examining the employment 
patterns of 1975 and 1976. The purpose was to provide assistance to communities 


facing the most severe impacts at that time from expanding coal development. 
These communities continue to need assistance like that provided in this bill. 
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Additional communities facing more recent growth impacts may become eligible 
based on 1976-77 changes in employment levels. The actual employment situation 
varies greatly not only from State to State, but from county to county. The con- 
ferees intend that the Secretary of Agriculture, in prescribing rules on eligibility 
for assistance, shall permit flexibility, to the greatest degree possible, in qualify- 
ing for assistance under this criterion. 

* * * * * * * 

Once the Governor has designated an area and satisfied the Federal administra- 
tive requirements set out in the bill, then the Secretary of Bnergy, after consul- 
tation with the Secretary of Agriculture, must approve the Governor’s 
designation. The conferees also intend that, to the greatest extent possible, these 
Federal administrative requirements not be unduly complex or burdensome. 

The President signed H.R. 5146 on November 9, 1978, The Farmers 
Home Administration (FmHA) of the Department of Agriculture 
has responsibility for administration of section 601 activities. Relying 
on the legislative history of this section, it believes that “most recent 
calendar year” refers to the time of increase in employment rather than 
the time of the Governor’s designation. We are also told that a con- 
trary interpretation would render ineligible those communities to 
which Mr. Dingell referred in colloquy prior to House passage of the 
Act. This includes almost all of West Virginia, where substantial em- 
ployment increases occurred during 1975, 1976, and 1977 but appar- 
ently not in 1978. 

The FmHA published proposed regulations for its Energy Impacted 
Area Development Assistance Program (44 Fed. Reg. 12936, et seq.) 
on March 8, 1979, It provides that an area designated by a Governor 
must show increased employment of 8 percent or more in the year fol- 
lowing a base year or that such employment will increase by 8 percent 
or more over the base year during each of the next 3 calendar years 
(section 1948.73(a)). “Base year” is defined in section 1948.53 (c) 
as 

The most recent calendar year determined by the Governor of the appropriate 
State to be prior to the occurrence of the most significant impact on the desig- 


nated area. This may be any calendar year selected by the Governor from 1975 
to the calendar year preceding the most recent calendar year. 


Analysis 


The issue before us, in essence, goes to the Governor’s discretion to 
choose which 2-consecutive-year period to look at in determining if av 
area within the State is eligible for impact aid. FmHA’s proposed 
regulations would authorize the Governor to examine data dating back 
to 1975 in making a determination. For the reasons discussed below, 
we do not believe this is permissible. 

The original impact provision proposed by the Senate Committee on 
Energy and Natural Resources based eligibility on increased coal pro- 
duction in an area over 1976 production levels. During floor debate, 
Senator Randolph offered an amendment to change the criteria from 
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coal production increases to an 8 percent increase in “employment in 
the coal-mining industry and in coal-related industries.” He explained 
that, among other things, in many communities production might not 
have increased over 1976 levels due to willcat strikes or due to a shift 
from surface mining to deep mining, but that the need to produce 
more coal brought more employment to, and had a dramatic impact on 
those communities. He also explained that, as proposed by the Com- 
mittee, numerous communities would eventually become eligible for 
assistance. To target the aid to those most in need, the 8 percent figure 
was developed from examining coal employment data from the States 
of West Virginia, Colorado, and New Mexico. 

- Both as reported by the Committee and as passed by the Senate, 
the proposed legislation mandated 1976 as the base year. Thus, even 
had one of these versions been enacted, FmHA’s proposed regulations, 
which authorize a Governor to choose 1975 as the base year, would 
not have been valid. 

Athough the Senate passed H.R. 5146 on September 8, 1977, the 
Conference Committee did not complete its work until about one year 
later. Although it does not provide very much comment on the changes 
it recommended, it seems clear that the Conference Committee intended 
to restrict even further eligibility for assistance and to decrease the 
program’s size. 

In addition to deleting reference to 1976 as the base year in favor 
of the “most recent calendar year” standard, the Conference Commit- 
tee suggested, and the Congress and the President accepted, numerous 
other changes in the program. It changed the Senate-passed language 
relating to increases in employment in “coal- or uranium-mining 
industries and in coal- or uranium-related industries” to increases in 
employment in “coal or uranium production activities.” 

It also added to the Senate-passed requirement that the increase in 
employment will “require the provision of additional public facilities 
and services or housing,” the requirement that the State and local 
governments serving the impacted area lack the financial and other 
resources to meet these needs. In determining this, increased revenues 
from severance taxes, royalties, and similar fees which are associated 
with the increase in development activities are generally required to 
be taken into account. 

The final change recommended by the Conference Committee to 
which we will refer is its amendment of the appropriation authoriza- 
tion. The Senate-passed measure would have authorized appropria- 
tions in the sum of $150,000,000 annually for the 8 years beginning 
with fiscal year 1978, with unexpended amounts to be available until 
expended. The final version authorized to be appropriated $60 million 
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for fiscal year 1979 and $120 million for fiscal year 1980. This is a 
mone smaller total authorization of appropriations than in the Senate 
ill. 

While the Conference Committee does not explain its deletion of 
the reference to 1976 as the base year and substitution of the most 
recent calendar year and the year preceding it, it does not seem likely 
in view of the other actions it took that it intended to broaden eligi- 
bility over that provided by the Senate-passed bill. We have also 
reviewed the explanatory statement made by the House conferees 
quoted above, and do not find it inconsistent with our view of the law 
and legislative history. 

Finally, we do not believe that we can read into the provisions a 
qualification of the words “the most recent calendar year” to mean 
the most recent calendar year of increased employment. The words 
of the statute, when given a normal and unstrained reading, indicate 
that a Governor may make a finding as to the most recently completed 
calendar year (since employment information for a year cannot be 
ascertained with certainty before the end of that particular year), 
which is then to be compared with the immediately preceding calendar 
year. To hold, for example, that 1976 could now be compared with 
1975 would do violence to the plain meaning of the provision since 
1976 is not “the most recent calendar year” prior to 1979—the year 
in which the finding was made. 

FmHA relies in part on the 1978 explanatory statement, quoted 
above, which was presented to the House by Mr. Dingell on behalf 
of the conferees, in which it was said that communities could be eligi- 
ble for impact assistance based on “1976-77” changes in employment 
levels. The statement, of course, was correct at the time it was made 
since the legislation was enacted in 1978. A finding in that year re- 
lating to the then most recent completed calendar year, 1977, of 
increased employment over 1976 would have clearly been within the 
ambit of section 601(a). 

Accordingly, we are of the opinion that under section 601(a) a 
Governor in making an impact designation based on a finding of 
increased employment may not choose, as FmHA proposes, any year 
of employment increase starting with any year since 1975 as the base 
year. The Governor must select the most recent calendar year as com- 
pared to the calendar year immediately preceding it. (In the alterna- 
tive, of course, he may find an adverse impact based on a projected 
8 percent employment increase for each of the next 3 calendar years 
following his finding.) The final regulations promulgated by the 
FmHA should include a definition of “base year” consistent with 
this view. 
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[B-193779] 


Compensation—Overtime—Training Courses—Outside - Regular 
Tour of Duty—Prohibition—Exceptions 


Customs Patrol Officers who attended special training course claim overtime pay 
under the Fair Labor Standards Act (FLSA) or overtime or night premium 
pay under title 5, United States Code, for regularly scheduled training sessions 
conducted after 6 p.m. Where training qualifies under exception to prohibition 
against payment of premium pay for training in 5 U.S.C. 4109(a), overtime 
under FLSA or overtime or night premium pay under title 5, United States Code, 
must be paid. Payment should be made to employees under title 5 or under 


FLSA, whichever law gives the greater benefit. 38 Comp. Gen. 363 (1958) 
clarified. 


In the matter of Customs Patrol Officers—Entitlement to Overtime 
and Night Premium Pay During Training, May 18, 1979: 


This decision is in response to a request from John A. Hurley, As- 
sistant Commissioner (Administration), U.S. Customs Service, De- 
partment of the Treasury, concerning the entitlement of certain 
Customs Patrol Officers to overtime or night premium pay while they 
attended the Navy’s Sea, Air and Land (SEAL) School. 

Our Office has received claims from three Customs Patrol Officers, 
Donald A. Bambenek II, David A. McDonald; and John H. Spillane, 
Jr., and the Customs Service is holding similar claims from other 
patrol officers while it awaits our decision. The question presented for 
decision is whether these employees are entitled to overtime or night 
premium pay under title 5, United States Code, or overtime under 
the Fair Labor Standards Act (FLSA), 29 U.S.C. 201, in light of 
the general prohibition on the payment of overtime and night pre- 
mium pay during training contained in 5 U.S.C. § 4109. 

The facts presented show that certain Customs Patrol Officers were 
directed to attend Navy SEAL School or “C-Fist” School so as to 
receive specialized training to assist them in the performance of their 
law enforcement duties. The employees contend, and the agency does 
not dispute, that the training was for more than 40 hours a week and 
that certain training sessions were conducted after 6 p.m. because the 
employees were being trained for situations which occur only at 
night. The employees claim overtime or night premium pay in con- 
nection with this training. 

Messrs. Bambenek and Spillane have claimed overtime, and Mr. 
McDonald has claimed night premium pay in connection with this 
training. With regard to Mr. McDonald’s claim, the Customs Service 
recommends denial of his claim in a report to our Claims Division. The 
agency points ont that 5 U.S.C. § 4109 prohibits the payment of over- 
time or night premium pay to employees who are selected and assigned 
for training. The agency recognizes that there are exceptions to this 
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prohibition established under Civil Service Commission regulations, 
one exception being for training at night for situations which only 
occur at night. See 5 C.F.R. § 410.602(b) (2). However, the agency 
argues that the exceptions to the prohibition contained in 5 U.S.C. 
§ 4109 only make the employee eligible for overtime or night premium 
pay and that it is still within the discretion of the agency to allow or 
disallow such pay during training. The agency also points out that 
Mr. McDonald continued to receive premium pay for administratively 
uncontrollable overtime while in training under the provisions of 5 
C.F.R. §§ 410.602(b) (4) and 550.162(c) (2). Therefore, the agency 
argues that his only entitlement to night premium pay would be for 
regularly scheduled night duty under 5 U.S.C. § 5545(a) and that this 
night training was not “regularly scheduled work” within the meaning 
of the statute. See 5 U.S.C. § 5545(c) (2). The claims of Messrs. Bam- 
benek and Spillane for regularly scheduled overtime under 5 U.S.C. 
§ 5542(a) have been denied by the Customs Service for reasons similar 
to those cited above. 

The agency has also received a claim from the National Treasury 
Employees Union on behalf of all Customs Patrol Officers who at- 
tended SEAL School for overtime compensation under the FLSA. 
Customs Patrol Officers are covered, i.e. “nonexempt” employees, 
under the FLSA. The Customs Service received apparently conflicting 
reports from the Dallas and Atlanta Regional Offices of the Civil Serv- 
ice Commission concerning overtime entitlement under the FLSA, We 
requested a report from the Office of Personnel Management (OPM) 
(formerly Civil Service Commission) concerning the entitlement of 
Customs Patrol Officers to overtime under the FLSA while attending 
SEAL School, 

The report from the Director of the Compensation Division of OPM, 
dated February 16, 1979, states that “training” as defined by 5 U.S.C. 
§ 4101(4) is compensable under the FLSA as hours of work but that 
the prohibition contained in 5 U.S.C. §4109(a) applies equally to 
overtime pay under title 5 or under the FLSA. See Federal Personnel 
Manual Letter 551-3, August 29, 1974. After reviewing the prior de- 
terminations of the Dallas and Atlanta Regional Offices of the Civil 
Service Commission and the report submitted to our Claims Division 
by the Customs Service (cited above), the Director’s report concludes 
as follows: é 

After discussions with staff members of the Customs Service, it is our under- 
standing that the Customs Service agrees that the time spent in training at the 
SEAL and C-Fist Schools meets one or more of the exceptions. In fact, the 
entire training period may be excepted under 5 CFR 410.602(b) (3) which ap- 
plies to employees “given training on overtime, on a holiday, or on a Sunday 
because the cost of the training, premium pay included, are less than the costs 


of the same training confined to regular work hours... .” We believe that once 
an agency has determined that one of the exceptions applies, the agency does 
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not have discretion to withhold overtime payment under the FLSA. To do so 
would be to deny payment for time which is hours of work under the FLSA and 
for which no specific prohibition applies under.5 U.S.C. 4109(a). 

The authority for the payment of expenses incident to training is 
contained in 5 U.S.C. § 4109 which provides, in pertinent part, as 
follows: 

(a) ‘The head of an agency, under the regulations prescribed under section 


4118(a)(8) of this title and from appropriations or other funds available to 
the agency, may— 
(1) pay all or a part of the pay (except overtime, holiday, or night dif- 
ferential pay) of an employee of the agency selected and assigned for train- 
ing under this chapter, for the period of training * * *. 


Our Office has long held that in view of the above-cited provision 
overtime or premium pay, holidav pay, or night differential may not 
be paid to employees for time spent in training unless an exception 
has been established by the Civil Service Commission (CSC). See 
48 Comp. Gen. 620 (1969) ; 39 éd. 453 (1959) ; 38 id. 404 (1958) ; zd. 
363 (1958); and B-168528, January 2, 1970. The exceptions to this 
prohibition, established by the CSC under the authority of 5 U.S.C. 
§ 4102(b) (1) and Executive Order No. 11348, April 22, 1967, are con- 
tained in 5 C.F.R. Part 410, Subpart F, and Federal Personnel Manual, 
Chapter 410, Subchapter 6. 

It appears from the OPM report quoted above that the Customs 
Service now agrees that this training meets the exception to the prohi- 
bition on overtime contained in 5 C.F.R. § 410.602(b) (2) for training 
at night for situations which occur only at night. The OPM report also 
raises the question of the applicability of the exception contained in 
5 C.F.R. § 410.602(b) (3) for training on overtime, on a holiday, or 
on a Sunday where the costs of training including premium pay are 
less than the costs of the same training confined to regular work hours. 
However, we have no information concerning relative training costs, 
and we do not believe that it is necessary to consider this question 
further. 

Once it has been determined that the training satisfies one of the 
stated exceptions to the prohibition on the payment of overtime or 
premium pay, the question remains whether the Customs Service re- 
tained discretion as to whether or not to pay overtime or premium 
pay for these periods of training. With regard to the entitlement of 
these Customs Patrol Officers to overtime under thé Fair Labor Stand- 
ards Act, the Office of Personnel Management has advised us that, 
where the training qualifies under an exception to the prohibition in 
5 U.S.C. § 4109(a), the agency may not withhold overtime payment 
for hours of work under the FLSA. We concur with that determina- 
tion since, under the FLSA, a nonexempt employee must be compen- 
sated at overtime rates for work which exceeds 40 hours in a week. 


See 29 U.S.C. § 207 (1976). 
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With regard to the entitlement of these Customs Patrol Officers to 
overtime and night premium pay under title 5, United States Code, we 
believe that where an agency has selected and assigned an employee to 
perform training and has determined that the employee shall receive 
his basic pay for the period of training, the agency has no discretion 
to deny title 5 overtime or premium pay where the training meets one 
of the exceptions to the prohibition in section 4109. 38 Comp. Gen. 363, 
supra, clarified. 

In the present case, the Customs Patrol Officers were receiving 
premium pay for administratively uncontrollable overtime and, under 
the provisions of 5 C.F.R. §§ 410.602(b) (4) and 550.162(c) (2), they 
continued to receive this premium pay during training. As to their 
entitlement to any additional overtime or premium pay under title 5, 
United States Code, we point out that premium pay under 5 U.S.C. 
§ 5545(c) (2) for administratively uncontrollable overtime is in lieu 
of all other forms of premium compensation, except for regularly 
scheduled overtime, night, and Sunday duty, and for holiday duty. 
Although the Customs Service originally denied the claims of the 
Customs Patrol Officers for overtime and night premium pay on the 
ground that the work was not “regularly scheduled,” it appears that 
the agency has subsequently determined that the work was scheduled in 
advance, required to be performed, and assigned and approved by 
management. Since such work appears to have been scheduled to 
occur on successive days as evidenced by the training schedules, we 
agree that the work was “regularly scheduled” for the purposes of 
entitlement to overtime or night premium pay. See, for example, 48 
Comp. Gen. 334 (1968). 

Accordingly, payments should be made under title 5, United States 
Code, or under the FLSA, whichever provides the greater benefit. 


[[B-192125(1)] 


Contracts — Protests — Timeliness — Solicitation Improprie- 
_ ties—Wage Determinations 


Oral protest to agency is permissible if stated in fashion that intent to protest 
is clear. Intent to protest is not evident by statement asserted prior to submission 
of best and final offer that Service Contract Act wage determination is incom- 
patible with solicitation and will need clarification, and protest, after submission 
of best and final offer against wage determination per se, is untimely. 


Contractors — Successors — Wages — Reduction — Job Reclass- 
ification—Retained Employees 


Successful offeror is not guilty of “wage busting” (practice of lowering employee 
wages and fringe benefits by successor contractor to become low offeror when in- 
cumbent contractor’s employees are retained to perform same jobs on successor 
contracts) if incumbent’s retained employees are reclassified to lower paying 
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jobs with different duties and responsibilities. However, where no statute, regu- 
lation or statement of policy in existence at time solicitation issued precludes 
“wage busting,” no legal impediment exists to prevent lowering of wages for in- 
cumbent employees even if reduction can be categorized as “wage busting.” 


Contracts—Negotiation—Evaluation Factors—Labor Costs 


While offeror is not legally obligated to pay wages paid by incumbent, where 
such offeror’s proposal expressly states labor rates proposed are based on current 
wage rates for incumbent personnel, contracting officer should take such state- 
ment into account in consideration of proposed costs. 

Contracts — Cost-Plus — Evaluation Factors — “Realism” of 
Costs and Technical Approach 

Where cost reimbursement contract is awarded on basis of estimated costs, re- 
quired cost realism determination of proposed costs which is based for most part 
on Defense Contract Audit Agency’s qualified statements and which does not take 
into account possible disparity between statements in technical proposal and 
proposal costs is inadequate. 

Contracts — Negotiation — Evaluation Factors — Evaluators— 
Improper Influence, Bias, etc. — Not Established 

Suggestion that there may have been impropriety in evaluation of proposals be- 
cause one member of evaluation team was hired by successful offeror shortly 
after contract award is not substantiated by record, which indicates only that 
awardee learned of member’s retirement plans and made employment offer only 
after contract award. 

Contracts — Negotiation — Evaluation Factors — Cost Analysis— 
Inadequate — Corrective Action 

Where agency advises option for second year’s contract performance will not be 
exercised but initial contract will be extended only for limited period necessary 
to solicit and award second year’s requirements, General Accounting Office need 


not recommend other corrective action since agency’s intended action is con- 
sidered reasonable under circumstances. 


In the matter of Joule Technical Corporation, May 21, 1979: 


Joule Technical Corporation (Joule) protests the award of contract 
No. N00421-78-C-0051 to Dynalectron, Inc. (Dynalectron) by the 
Naval Air Station, Patuxent River, Maryland. Joule, the incumbent 
contractor, contends the award is unlawful because of substantial ir- 
regularities in the procurement process including a “nonresponsive” 
best and final offer by Dynalectron, a defective wage determination 
incorporated into the request for proposals (RFP), arbitrary evalua- 
tions of proposals and a possible conflict of interest by a member of 
the evaluation team. 

The RFP (No. 421-78-R-0003) called for proposals to provide 
engineering and technical support services on a cost-plus-fixed-fee 
basis for one year with an option for one additional year. The RFP 
stated that in the evaluation of proposals, technical capability would 
be rated at least twice as important as cost, but cautioned offerors 
that cost (which would be evaluated on basis of cost realism) should 
not be ignored as the degree of its importance would increase with the 
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degree of equality of the technical proposals. The RFP further pro- 
vided that award would be made to the offeror whose proposal offered 
the greatest value in terms of technical approach and price. Final cost 
evaluation took into account base year estimated costs plus those for 
both the option year and an alternative option year, and on this basis 
Dynalectron’s offer was found to be $103,178 less than Joule’s and was 
the lowest received. The actual difference between the two offers based 
on the combination of the base year and the alternative option for the 
second year was $79,474. 

Joule’s claim of “nonresponsiveness” in the Dynalectron proposal, 
as well as its assertion of an arbitrary evaluation by the Navy, are 
grounded upon what Joule perceives as the personnel supervisory re- 
quirements of the RFP, the Dynalectron proposal in this respect, and 
Dynalectron’s asserted misclassification of the employees under a De- 
partment of Labor (DOL) wage rate determination. In this regard, 
Joule claims Dynalectron is guilty of “wage busting” in that it hired 
Joule’s employees at lower wage rates than those paid by Joule. 

On January 26, 1978, proposals were received from seven companies, 
including Joule and Dynalectron, both of which were found to be with- 
in the competitive range. Additional information and revised proposals 
were received on April 24, 1978, and evaluations were completed on 
May 3, 1978, Because the Navy had been advised by DOL that the 
Service Contract Act of 1965 (SCA), as amended, 41 U.S.C. 351 ct 
seq. (1976), applied, the Navy amended the RFP to include a DOL 
wage determination and a call for best and final offers by May 25, 1978. 
After further evaluations, the Navy concluded that the technical pro- 
posals of Joule, Dynalectron (scored 92.96 and 92.85 respectively), and 
five other offerors were essentially equal, and that award should be 
made on the basis of cost. Award was therefore made to Dynalectron 
on June 7, 1978, and Joule protested to this Office on June 8, 1978. 

The Navy, contending that Joule’s objections go to the validity of 
the wage determination, asserts that the protest is untimely under 
our Bid Protest Procedures, 4 C.F.R. § 20.2(b) (1978), because it 
was not filed prior to closing date for receipt of best and final offers. 
In this respect, Joule states that when it hand delivered its best and 
final offer on May 25, 1978, it orally informed the Navy that the wage 
determination was not compatible with the solicitation and would need 
clarification. 

While an oral protest is permissible under Defense Acquisition Reg- 
ulation (DAR) § 2407.8 (1976 ed.), it must be stated in such a fash- 
ion that the intent to lodge a protest is clear. Automated Processes 
Incorporated, B-181262, September 4, 1974, 74-2 CPD 143. In our 
opinion, an intent to protest is not evident merely by a statement that 
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a wage determination is incompatible with a solicitation and will need 
clarification. Thus, questions relating to the DOL wage rate deter- 
mination per se which were apparent from the solicitation are untime- 
ly and will not be considered on the merits. However, portions of the 
protest arise from information available to Joule only after contract 
award; these portions are timely and will be considered. 

The RFP classified various technical personnel required for the 
contract performance, principally in terms of education and experi- 
ence. Four technician levels were specified. DOL categories, however, 
were based on job descriptions and were broken down into three clas- 
sifications. It was the offeror’s responsibility to conform the RFP 
labor categories to the DOL classifications for the purpose of conform- 
ing to the appropriate DOL specified minimum wage rates. A tabula- 
tion of the pertinent RFP requirements and the proposal results is 
as follows: 

PROPOSAL SUMMARY 
ITEM 0001 ITEM 0004 
Bate Rate 
LABOR CATEGORY L.O.E.! Joule Dynalectron L.0.E.! Joule Dynalectron 


Elect. Tech. 
Level IV 5 $8. 00 $7.78 (A) 2 8.40 (5%)* $8.17 (5%) 
Ill 7.78 (A)? 6.27 (B) 8.17 (5%) 6.52 (4%) 
II 6.27 (B) 5.50 (C) 6.58 (5%) 5.50 (0%) 
1 5.50 (C) 3.75 5.78 (5%) 3.75 (0%) 
Mech. Tech. 
Level IV 8.00 7.30 8.40 (5%) 7.30 (0%) 
Ill 7.07 6. 28 7.42 (5%) 6.69 (5%) 
Il 6. 00 4.95 6.30 (5%) 4.95 (0%) 
I 5.10 3.75 5.36 (5%) 3.75 (0%) 


1 Level of effort as specified in RFP in man-years at 2000 hours per man year. Item 0003 same as Item 0001. 
2 Upper case letters in parentheses are DOL wage classifications for base year. 

(Ne DOL ewsnin pained aaa 

5 RFP classification. 

The basis for the difference between the two cost proposals is clear 
from the tabulation—Dynalectron and Joule did not conform the RFP 
labor categories to the DOL wage classifications in the same manner. 
Obviously Joule conformed the RFP electronic technician labor cate- 
gories to the DOL classifications one step higher than did Dynalectron, 
and where no wage rate existed Joule proposed rates that were con- 
sistently higher than those proposed by Dynalectron. In addition, other 
variations are apparent. For example, for the most part, where particu- 
lar classes of labor were required during the initial contract period. 
Dynalectron proposed a 5 percent wage increase for each employee 
after one year’s service purportedly based on “current projected living 
costs,” but provided no increase for employees not utilized during the 
initial contract period. Joule projected 5 percent higher wage rates 
across the board for the second performance year, without regard to 
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first year utilization. Thus, if we consider only items 0001 and 0004, 
Dynalectron’s projections include no wage increase for 26,000 labor 
hours used in evalulation and are premised on a significantly lower 
wage rate for the total 112,000 labor hours specified by the RFP as the 
level of effort for these items. These differences alone well exceed the 
$79,474 difference in proposed costs between the two lowest offers for 
these items. 

The difference in job classifications utilized by the two firms is in 
part explained by the administrative duties assigned by Joule to its 
lead (Level IV) technicians because the DOL wage determination ex- 
cluded from its coverage those [among others] technicians with admin- 
istrative or supervisory responsibility. 

The wage rate determination also provided that any class of service 
employee required in the performance of the contract but not listed 
in the wage determination was to be classified by the contractor so as to 
provide a reasonable relationship between such class and those listed 
in the wage determination with employees to be paid as determined by 
agreement of the contracting agency, the contractor and the employ- 
ees. In the absence of such agreement, the question of proper rate was 
to be submitted to DOL for final determination. 

Although the Navy states all offerors but Joule classified the re- 
quired personnel as did Dynalectron, Joule contends that Dynalectron 
misclassified the personnel because its two former lead technicians with 
supervisory duties have been hired at lower wages by Dynalectron for 
the same duties they performed for Joule. Joule contends that this is a 
violation of fundamental national labor policy and of the service con- 
tract procurement policy as reflected in Policy Letter 78-2, entitled 
“Preventing ‘Wage Busting’ for Professionals: Procedures for Eval- 
uating Contractor Proposals for Service Contracts,” issued by the 
Office of Federal Procurement Policy (OF PP), Office of Management 
and Budget, on March 29, 1978. 48 Fed, Reg. 18805 (May 2, 1978). 

“Wage busting” is the practice of lowering employee wages and 
fringe benefits by a successor contractor as a result of the contractor’s 
effort to be a low bidder or offeror on a Government service contract 
when the employees continue to perform the same jobs on the successor 
contract. A successor contractor is not guilty of wage busting when em- 
ployees are reclassified by the successor contractor to lower paying jobs 
with different duties and responsibilities, REPORT BY THE COMP- 
TROLLER GENERAL OF THE UNITED STATES, SPECIAL 
PROCUREMENT PROCEDURES HELPED PREVENT WAGE 
BUSTING UNDER FEDERAL SERVICE CONTRACTS IN 
THE CAPE CANAVERAL AREA, HRD-78-49, February 28, 1978. 

In this respect, Dynalectron contends its classifications were based 
on the duties reflected by the solicitation and not upon the practices 
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followed by Joule in its performance of the previous contract. Dyna- 
lectron states that while Joule’s lead technicians may have been per- 
forming supervisory duties, the duties of the Electronic Technician, 
Level IV specified in the solicitation do not include any supervisory 
duties, and that it was not its intention that they doso. It further states, 
and the Navy concurs, that it was the offeror’s responsibility to con- 
form the personnel proposed to appropriate wage classes in the wage 
determination and that Dynalectron reasonably did so. 

DOL has excluded from the coverage of the SCA “bona fide execu- 
tive, administrative or professional personnel,” 29 O.F.R. 4.113(a) (2) 
(1978), although the Act does extend to employees such as a “foreman 
or supervisor in a position having trade, craft or laboring experience 
as the paramount requirement.” 29 C.F.R. 4.113(b). Complex defini- 
tions of “bona fide executive, administrative or professional person- 
nel” promulgated by the Secretary of Labor are contained in 29 C.F.R. 
541. As we understand it, it is Joule’s position that the Level IV tech- 
nicians required by the solicitation perform administrative functions 
which would exclude those persons from the coverage of the Act 
(apparently this was the basis for Joule’s determination that the 
Level IV technicians did not conform to DOL’s Class A classifica- 
tion) ; that by hiring Joule’s employees to perform the same duties 
as performed for Joule, Dynalectron was bound to conform to the 
DOL determination in the same manner as Joule, and that by failing 
to do so, Dynalectron was in violation of the SCA and thus guilty of 
“wage busting.” Joule also asserts that the contracting officer could 
not have adequately determined the cost realism of Dynalectron’s pro- 
posal without considering the implications of the SCA violations. 

In its original form the SCA permitted DOL to find “prevailing 
wage rates” which were lower than those being paid by an incumbent 
contractor under a collective bargaining agreement. As a consequence, 
competitors were often able to propose lower wages than were being 
paid by an incumbent so long as they were consistent with the DOL 
wage rate determinations. National Labor Relations Board v. Burns 
International Security Services, Inc., 406 U.S. 272 (1972). Subsequent 
amendments to the SCA prohibited successor contractors from paying 
“Jess than the wages and fringe benefits * * * provided for in a collec- 
tive-bargaining agreement as a result cf arm’s-length negotiations, 
to which such service employees would have been entitled if they were 
employed under the predecessor contract * * *.” 41 U.S.C. 353(c) 
(1976). However, no such collective bargaining agreement exists in 
this case, and hence:neither DOL nor Dynalectron was bound by the 
wages previously paid by Joule to its employees under the predecessor 
contract. 
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The Office of Federal Procurement Policy (OFPP) has sought to 
preclude wage busting for professional employees, a class of people 
not normally covered by union agreements, by providing for agencies 
to consider lowered professional employee compensation as indicating 
a lack of sound management. 43 Fed. Reg. 18805, May 2, 1978. The 
OFPP procedures are clearly inapplicable to this case, however, be- 
cause their effective date (April 1, 1978) is subsequent to the Decem- 
ber 1977 date the RFP was issued. As a consequence, there is no 
impediment either in the SCA, in the regulations, or in anything else 
to prevent a reduction in wages for incumbent employees in this case, 
even if a reduction can be categorized as “wage busting.” 

Nonetheless, we do question the efficacy of the contracting officer’s 
cost realism determination. While Dynalectron claimed it had its own 


employees available for contract performance, it asserted that: 

{I]t is our intention to utilize, to the maximum extent possible, currently 
assigned [incumbent] employees. This approach recognizes the performance im- 
provement curve of incumbent personnel, a management tool the government has 
relied upon for many years to forecast cost. The retention of incumbent per- 
sonnel will result in maximum performance at the lowest cost. 

* * * we have projected the price, wages and pay as realistically as possible. 
It is Dynalectron’s policy to pay * * * wages consistent with the work schedule 
and the responsibilities assigned to each employee. * * * The labor rates for the 
contract period are based on the following : 

—“Curent wage rates for incumbent personnel 
—Wage Determination #75-639, Rev. #2 
—Projected Cost Increases * * *.” 

We assume that the overall cost evaluation will include accurate, current, and 

realistic estimating practices and that this cost realism will be a part of the 
government’s evaluation. 
There is no evidence on the record to suggest that, except for the 
Level IV technicians, the incumbent’s employees were to be reclassi- 
fied to perform different duties for Dynalectron. Indeed, for Dyna- 
lectron to have done so would be inconsistent with the premise in its 
proposal which recognized “the performance improvement curve of 
incumbent personnel” and that “retention of incumbent personnel will 
result in maximum performance at lowest total cost.” The familiarity 
of the incumbent’s personnel with the work required as well as the 
impact on costs resulting from their retention presumably were con- 
sidered in the proposal evaluation process. Thus, while Dynalectron 
was not legally obligated to pay the wages paid by its predecessor, 
we believe that in view of the express language of its proposal the 
contracting officer’s consideration of its proposed costs should have 
taken into account the wages previously paid to these personnel, not 
merely the minimum wages specified in the DOL wage rate deter- 
mination and the offeror claimed conformance thereto. 

In this respect, we have reviewed the DCAA audit reports of the 


cost proposals of both Dynalectron and Joule. 
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When comparing Joule’s proposed labor rates for item 0001 (the 
base year of the contract) to the most current payroll records at the 
time of the examination, DCAA found no basis for questioning those 
costs. DCAA also found that the labor rates proposed for Items 0003 
and 0004 (the option period) were based on “current labor rates” 
plus an escalation. DCAA questioned only the extent of the proposed 
escalation for the option year, not the base rates themselves. Since 
the DCAA audit of Joule’s proposal was based on actual payroll data, 
and presumably to some extent the prevailing wage rate for similar 
personnel in the area, particularly with respect to those jobs not re- 
quired for the base year (where no actual payroll data existed), we 
think it was incumbent on the contracting officer to verify through 
negotiations Dynalectron’s proposed labor costs vis-a-vis the state- 
ments contained in its proposal. See 47 Comp. Gen. 336 (1967). 

There is no evidence to suggest that the contracting officer ques- 
tioned the potential disparity between actual payroll data and Dyna- 
lectron’s proposed labor costs or the significant difference in wage 
rates it proposed where no payroll data existed. For example, Dyna- 
lectron proposed wages at $3.75 per hour for Level I Electronic Tech- 
nicians, who by the terms of the solicitation were required to have a 
“minimum of one year’s general electronic experience and one year 
specialized experience on radar and/or test equipment or related sys- 
tems,” with education either in technical school or in the military. 
These wage rates showed no escalation for the option year ostensibly 
because no such personnel were required during the initial year’s con- 
tract performance. Yet DCAA verified that Joule has experienced 
an average of 7.2 percent annual wage increase for personnel on its 
payroll at the job site, a rate which appears to be in keeping with 
general inflationary trends currently experienced in the United States. 
In addition, the DOL determination listed applicable minimum rates 
for the base year for other personnel such as typists (Class A) at 
$4.10 per hour, Class B at $3.87 per hour, file clerks, Class A at $4.31 
per hour and Class Bat $3.97 per hour, all at higher hourly rates 
than proposed by Dynalectron for Level I technical personnel. 

We believe that where, as here, the award of a contract is ultimately 
based strictly on costs proposed, a determination of cost realism re- 
quires more than the acceptance of proposed costs as submitted. 
DCAA’s audits were admittedly limited in scope and were not con- 
sidered in conjunction with any technical evaluation. More impor- 
tantly, however, the DCAA audit report did contain a significant 
caveat, i.e.,: 


Although the cost and pricing data are not adequate in all respects (see para- 
graph 2, “Special Circumstances Affecting the Examination’’) the proposal may 
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be considered to be acceptable as a basis for negotiation. [Translation: There 
were missing items of support for the costs proposed, but based on the data in 
hand, there was nothing to indicate the proposed costs were not in line with the 
data examined. Consider this in negotiation]. 


Paragraph 2 referred to above, includes a statement that : 


Although we reviewed the proposal to the extent possible in the circumstances, 
we were unable to reach a definitive conclusion on the quantitative and qualita- 
tive aspects of the proposal * * *. 


Also, the DCAA report stated that: 


The evaluation disclosed no questioned unsupported or unresolved items which 
would preclude acceptance of the [Dynalectron] proposal as submitted. 
However, in view of the qualifications noted above, we question the 
extent to which the contracting officer could reasonably rely on the 
Dynalectron proposal “as submitted,” particularly when he was faced 
with a comparative audit report based on “current labor rates” at sub- 
stantial variance to those proposed by Dynalectron. Ultimately the 
contracting officer is responsible for the exercise of the requisite judg- 
ments and solely responsible for the pricing decisions, Audit reports 
are advisory only and at most form the basis for these pricing decisions. 
DAR 3-801.2(d) (1) (1976 ed.). 

The award of cost reimbursement contracts requires the exercise of 
informed judgments as to whether proposed costs are realistic and it is 
improper to award such a contract on the basis that such costs are 
reasonable because they are low per se on a comparative basis if the 
Government fails to adequately measure the realism of such low costs. 
See 50 Comp. Gen. 390. (1970). In this respect, the report submitted 
by the agency indicates to us that the contracting officer did not 
perform any cost realism analysis in conjunction with the technical 
and management proposals, but instead relied solely upon the sig- 
nificantly qualified DCAA audit findings. Also, the record does not 
show that the contracting officer questioned Dynalectron’s application 
of the DOL wage rate determination in connection with the clearly 
expressed statements in its proposal that its proposed wage rates were 
based on current wage rates for incumbent personnel. Neither is there 
any indication that for those categories of labor where DOL had not 
issued a wage rate determination, the contracting officer considered 
the possibility that the wages were unrealistically low (particularly in 
view of the DCAA finding in its audit of Joule’s proposal and the 
DOL wage rates for clerical type personnel) or that the lack of an 
inflation escalation factor for those wage rates might reflect on the 
credibility of the cost proposal. In our view, the contracting officer, 
when faced with material variances between the competing proposals, 
should have verified the discrepancies by requesting verification and 
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support for the wage rates proposed by Dynalectron. We do not here 
suggest that Dynalectron’s cost proposal would not ultimately have 
been found to be realistic, had an analysis been formed. However, in 
the apparent absence of such an analysis, we must view the contracting 
officer’s cost realism determination as inadequate. 

Finally, Joule suggests that there may-have been an impropriety in 
the evaluation of proposals because of its claim that within one week 
of contract award, one member of the evaluation team was hired by 
Dynalectron to administer the contract. However, Dynalectron points 
out it was not until after award that it learned of the retirement plans 
of the party in question and it was at that time that it made its offer of 
employment. Thus, because of the time sequence involved, Dynalectron 
in effect claims the employment offer could not have influenced the 
evaluation process. We have no reason to question the veracity of 
Dynalectron’s statements in this respect, and Joule has offered no 
evidence to the contrary. 

Although we find the cost analysis to have been inadequate, we need 
not recommend corrective action since we have been advised by the 
contracting officer that the Navy will not exercise the option for the 
second year’s performance, but will extend the contract for the limited 
period necessary to resolicit and award on the basis of expanded 
requirements. We believe such agency action is reasonable under the 
circumstances. By separate letter of today, we are pointing out to the 
Secretary of the Navy our concern with regard to the cost analysis. 

The protest is sustained in part and denied in part. 


[B-192863] 


Real Property—Acquisition—Relocation Costs—Uniform Reloca- 
tion Assistance and Real Property Acquisition Policies Act of 1970 


Title II of the Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 U.S.C. 4601 e¢ seq. 
(1976), is inapplicable to Federal Government or State agency acquisition of 
property for a program or project undertaken by a Federal agency or with 
Federal financial assistance, where property owner is not displaced or relocated 
as a result of such acquisition. 


Real Property—Acquisition—Condemnation Proceedings—Uni- 
form Relocation Assistance and Real Property Acquisition Policies 


Act of 1970 


Title III of the Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970, Pub. L. 91-646, 84 Stat. 1894, 42 U.S.C. 4601 e¢ seq. 
(1976), sets forth uniform and equitable procedures for the taking of real 
property by Federal Government or by State agencies receiving Federal financial 
assistance. Pursuant to section 305, provisions of Title III aré mandatory, to the 
extent practicable, upon States as condition to their receipt of Federal financial 
assistance. Title III is applicable to acquisition of any interest in real property, 
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including easements, even where acquisition is funded solely by local funds, if 
underlying program or project is Federally administered or assisted. 


Real Property—Acquisition—Reimbursement—Adequacy 


Nothing in the Uniform Relocation Assistance ani Real Property Acquisition 
Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 U.S.C. 4601 et seq. (1976) 
affects long-standing definition of just compensation which requires landowner 
to be put in as good shape pecuniarily as he or she would have been if property 
had not been taken. Where taking of easements has, in fact, benefitted remainder 
of landowner’s property which was not taken, accruing benefit is to be set off 
against value of property interest actually taken. When direct benefits to land- 
owner exceed value of easement taken, no monetary compensation is required. 
In our view, the Environmental Protection Agency may use any widely accepted 
appraisal method which takes both direct benefits and damages into account. 


Real Property—Acquisition—Reimbursement—Adequacy 


Nothing in the Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 U.S.C. 4601 et seq. 
(1976), prevents an owner—who receives Government or State agency offer to 
purchase real property for no less than appraised fair market value of property— 
from willingly and knowingly selling property for less than amount offered, and 
the Government or State agency from purchasing property for lesser amount. 

To The Honorable Gillespie V. Montgomery, House of Representa- 
tives, and The Honorable John C. Stennis, United States Senate, 


May 23, 1979: 


This is in response to the request submitted jointly by you, Senator 
John C. Stennis, and former Senator James O. Eastland, that we 
determine whether the Rankin County (Mississippi) Regional Sewer 
System is subject to the requirements of section 305 of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 
1970, Pub. L. No. 91-646, 84 Stat. 1894, January 2, 1971, 42 U.S.C. 
$$ 4601 et seg. (1976) (Act), with respect to the acquisition by the 
System of easements necessary to the construction of sewage and water 
systems. 

In order to assist us in responding to your inquiry, we requested 
a report from the Administrator of the Environmental Protection 
Agency (EPA) setting forth the agency’s views on this question, and 
the legal authority for its position. After some initial delay, we re- 
ceived two reports from EPA. This opinion is based on these reports 
as well as on our interpretation of the Act in light of the facts you 
outlined in your correspondence with us. 

Title II of the Act, which contains the relocation assistance provi- 
sions, establishes a uniform policy for the fair and equitable treatment 
of persons displaced as a result of Federal and federally-assisted pro- 
grams. See section 201 of the Act, 42 U.S.C. § 4621. Title II of the 
Act applies only to “displaced persons” as that term is defined in sec- 
tion 101(6) of the Act, 42 U.S.C. § 4601(6). 

Your letter states that “the process of securing easements, as well 
as the actual construction of the sewer system, will not result in any 
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relocation or displacement of persons or businesses or farms.” On the 
basis of this statement, it is obvious that there are no “displaced per- 
sons” as a result of the acquisition of the subject easements by the Sys- 
tem. For this reason we agree that the rrovisions of Title II of the 
Act are inapplicable to the situation you describe. See Beiard-Poulan 
Division of Emerson Electric Company v. Department of Highways, 
State of Louisiana, 441 F. Supp. 866, 872 (W.D. La. 1977). However, 
this does not make the entire Act inapplicable. 

Title III of the Act, which contains the real property acquisition 
policies provisions, sets forth uniform and equitable nationwide proce- 
dures for the taking of real property by the Federal Government or 
by State agencies receiving Federal financial assistance. Sections 301- 
304 of the Act, 42 U.S.C. §§ 4651-4654, by their terms apply to Federal 
agencies acquiring real property for Federal projects. Section 305, 42 
U.S.C. § 4655, makes compliance with the provisions of the preceding 
sections mandatory, to the greatest extent practicable under State law, 
upon the States and their agencies as a condition to their receipt of 
Federal financial assistance. Section 101(3) of the Act defines “State 
agency” to include departments, agencies, or instrumentalities of a 
State or of a political subdivision of a State. We assume that the Ran- 
kin County Regional Sewer System is such a State agency. 

Further, the Act is applicable even though only easements are 
being acquired. Neither section 305 nor any other provision of the 
Act specifically defines the term “acquisition” or sets forth what 
types of interests in real property are covered thereby. We believe 
it clear, however, that the provisions of the Act apply when an ease- 
ment is being acquired. See, ¢.g., sections 301(8) and 302(a) of the 
Act, both of which speak of acquisition of any interest in real prop- 
erty. In this regard, at 40 C.F.R. § 4.600, EPA has promulgated a 
regulation which by its terms makes Title III requirements appli- 
cable to the acquisition of easements for EPA administered or EPA 
assisted projects. See also the unpublished decision in City of Fayette- 
ville, Arkansas v. Harris, Civil No. F-7645-C (W.D. Ark., filed 
August 17, 1977). [Copy eliminated from this publication. ] 

You point out in your letter that under the applicable law, the 
subject EPA grant funds cannot be used for land acquisition costs, 
including the acquisition of easements. You question whether, since 
only local funds are being used to secure the easements, the pro- 
visions of Title III of the Act apply. We believe they do. 

The fact that only local funds are being used to acquire the ease- 
ments is not controlling on the issue of the applicability of section 
305, and of the Act as a whole, to such acquisitions. Rather, it is a 
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question of whether the underlying project for which the easements 
are required is financed in whole or in part by Federal financial 
assistance. See, ¢.g., Lake Park Home Owners Association v. H.U.D., 
443 F. Supp. 6 (S.D. Ohio 1976), where in interpreting the applica- 
bility of section 101(6) of the Act the Court stated in pertinent part: 

The pertinent question arising from such language [acquisition of property 
for a program or project undertaken with Federal financial assistance] is not 
whether federal monies directly funded the acquisition of the real property in- 
volved, but whether the state program or project which resulted in the acquisi- 
tion was federally assisted. * * * The statute turns on whether there is federal 
funding of the program or project, not whether the funds can be traced directly 
to the acquisition of a particular parcel of real estate. Id., at 8-9. 

In subsequent letters, we were referred to Rhodes v. City of Chi- 
cago, Use of Schools, 516 F. 2d 1373 (7th Cir. 1975), and Goolsby v. 
Blumenthal, 590 F. 2d 1869 (1979), rehearing en bane, aff’g in part, 
rev’g in part 581 F. 2d 455 (5th Cir. 1978), which it was felt might 
have a bearing on the question presented. The Court in Rhodes held 
that section 305 of the Act “is applicable only when Federal financial 
assistance is used in or directly supports the property acquisitions,” 
Rhodes v. City of Chicago, supra, at 1377. In that case, the Federal 
assistance was merely the broad range of educational assistance which, 
directly or indirectly, flowed to the city. None of these funds had any 
particular relationship to the condemnation proceedings involved 
in that case. In the instant case, even though Federal funds are not 
“used in” these purchases, the acquisition of easements is, as we under- 
stand it, necessary for and directly related to the subject sewer project. 

The Court of Appeals in Goolsby v. Blumenthal, supra, reversed 
in pertinent part an earlier panel opinion and affirmed the judgment 
of the district court holding that the Uniform Relocation Act does 
not apply to projects in which the only Federal involvement is the 
presence of Federal revenue sharing funds. This decision is based on 
the terms of the State and Local Fiscal Assistance Act of 1972 (Reve- 
nue Sharing Act), 31 U.S.C. § 1221 et seg. (1976), which exclude the 
application of acts not specifically mentioned in the body of the Reve- 
nue Sharing Act, 590 F. 2d at 1371. In fact, the Court distinguishes 
the Revenue Sharing Act from the more customary block grant pro- 
grams to which the Uniform Relocation Act does apply, 590 F. 2d at 
1872. For this reason, we believe this decision is inapplicable to the 
question presented here. 

Thus, Rhodes and Goolsby are not controlling in this situation, and 
the System must comply with the provisions of Title III of the Act 
in acquiring easements for the sewer project. These provisions include, 
inter alia, (1) an agency offer to purchase real property in an amount 
believed to be just compensation, but in no event less than the agency’s 
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appraised fair market value of the property, section 301(3), 42 U.S.C. 
§ 4651(3); (2) reimbursement to the owner of the property of cer- 
tain expenses incurred incidental to the transfer of title to the agency, 
section 303, 42 U.S.C. § 4653; and (3) payment of specified litigation 
expenses resulting from condemnation proceedings where judgment 
is against the agency, section 304, 42 U.S.C. § 4654. 

We recognize that these requirements can result in substantial costs 
being incurred by the acquiring agency, but are aware of nothing in 
the legislation or its history that indicates a congressional intent to 
exempt from the clear requirements of the Act the acquisition of ease- 
ments for interceptor sewer lines being financed in part by EPA. 

In a report to us from the Assistant General Counsel of EPA, the 
agency has recognized the concerns of State agencies caused by these 
increased costs, and states that the key to these concerns “‘is the treat- 
ment of betterment in the acquisition of easements.” Acquisition of 
all interests in real property is covered by section 301(3) of the Act, 
which provides in pertinent part : 

(3) Before the initiation of negotiations for real property, the head of the 
Federal agency concerned shall establish an amount which he believes to be 
just compensation therefor and shall make a prompt offer to acquire the property 
for the full amount so established. In no event shall such amount be less than 
the agency’s approved appraisal of the fair market value of such property. Any 
decrease or increase in the fair market value of real property prior to the date of 
valuation caused by the public improvement for which such property is acquired, 
or by the likelihood that the property would be acquired for such improvement, 
other than that due to physical deterioration within the reasonable control of the 
owner, will be disregarded in determining the compensation for the 
property. * * * 

The agency consistently has held that these provisions apply to the 
acquisition of easements for Federal or federally-assisted projects, 
see, 40 C.F.R. § 4.600, and in its appraisals has ignored all increases 
or decreases in the value of the property caused by actual or con- 
templated acquisition for a public improvement. It now proposes to 
apply a new policy, and to construe section 301 based on the inter- 
pretation set forth in the Uniform Appraisal Standards for Federal 
Land Acquisitions, which permits the use of a “before and after” 
method of determining the fair market value of easements. 

In its report, EPA provided an illustration of its understanding of 
the application of the “before and after” method of appraisal where 
land value increases because of the publicly financed project. 

For example, on January 1, the property value of the land is $100,000. Then, 
on February 1, a municipality announces a sewer interceptor line construction 
project to be funded by Federal funds. The land value rises to $120,000 as a 
result of the announcement. On March 1, the appraisal is made and the fair 
market value is estimated to be $100,000. The $120,000 figure is not taken into 


consideration because under 42 U.S.C. § 4651(a) [sic] the $20,000 increase was 
caused by the announcement of the project. The appraisal also estimates that 
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after the project is completed, the fair market value of the property will be 
$135,000. Because there is an increase in property value from $100,000 to $135,000, 
it is our interpretation that the landowner need not be compensated under Title 
III of the Act for the acquisition of a sewer easement for the federally funded 
project. Otherwise, the landowner will receive a windfall. See Bausman [sic] 
v. Ross, 167 U.S. 548, 570 (1897). Under this interpretation the vast majority of 
easement questions under the Act would be eliminated. 

This interpretation appears to require EPA to set off against the 
appraised fair market value of the easement, the amount of increased 
value it estimates will accrue to the remaining property as a result of 
the benefit conferred on the property by the program or project, even 
to the point of eliminating all compensation for the easement. 

We would prefer not to comment on the use of any particular ap- 
praisal method ‘at this time. It is clear, however, that under this Act 
landowners are entitled to receive “just compensation.” The owner is 
“entitled to receive the value of what he has been deprived of, and no 
more. To award him less would be unjust to him; to award him more 
would be unjust to the public.” Bawman v. Ross, supra, at 574-575. This 
involves consideration of damages on the one hand and benefits on 
the other. Aaronson v. United States, 79 F. 2d 139 (D.C. Circuit 1935). 
As the Supreme Court has stated : 


The constitutional prohibition against uncompensated taking of private prop- 
erty for public use is grounded upon a conception of the injustice in favoring 
the public as against an individual property owner. But if governmental activities 
inflict slight damage upon land in one respect and actually confer great benefits 
when measured in the whole, to compensate the landowner further would be to 
erent him a special bounty. Such activities in substance take nothing from the 
landowner. A 


United States v. Sponenbarger, 308 U.S. 256, 266-267 (1939). See also 
United States v. Miller, 317 U.S. 369, 373-876 (1943) ; Ark-Mo. Farms, 
Ine. v. United States, 5380 F. 2d 1384, 1886 (Ct. Cl. 1976) ; Hartwig v. 
United States, 485 F. 2d 615 (Ct. Cl. 1973) ; United States v. 3,317.39 
Acres of Land, Jefferson County, Ark., 443 F. 2d 104 (8th Cir. 1971) ; 
United States v. 901.89 Acres of Land, Tenn., 436 F, 2d 395, 398 (6th 
Cir. 1970) ; and 6,816.5 Acres of Land, Rio Arriba Co., N.M. v. United 
States, 411 F. 2d 884 (10th Cir. 1969). 

There is nothing in the Uniform Relocation Act which affects this 
long-standing definition of just compensation which requires that the 
landowner be put in as good shape pecuniarily as he or she would have 
been if the property had not been taken. Where the taking of ease- 
ments has, in fact, benefitted the remainder of the landowner’s prop- 
erty which was not taken, the accruing benefit may be set off against 
the value of the property interest actually taken. When the direct 
benefits to the landowner exceed the value of the easement taken, no 
monetary compensation is required. In our view, EPA may use any 
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appraisal method which takes both the direct benefits and the damages 
into account in determining “just compensation.” 

Whether or not payment must be made to individual landowners, 

EPA states that in its construction grant program authorized by Title 
II of the Clean Water Act, 33 U.S.C. §§ 1281 ez seq., as amended, “the 
process of obtaining easements in compliance with the [Uniform Relo- 
cation] Act entails a considerable amount of paperwork and effort for 
grantees.” 
' For example, the grantee must appraise the value of each individual 
easement and give the landowner the written results thereof and, 
where applicable, an offer of money not less than the appraised value. 
The landowner is statutorily entitled to participate in the appraisal 
process. These activities entail time, effort, and expense even if no 
money is paid for the actual acquisition of the easements. EPA sug- 
gests that since there are other Federal agencies with similar pro- 
grams, “a recommendation from your office to the Congress for fur- 
ther study of possible amendment to the legislation would undoubtedly 
be welcomed by numerous grantees in the EPA program and other 
similar programs which require the acquisition of easements.” We 
might point out that the only absolutely definitive way of determin- 
ing whether an individual landowner receives more in benefit than the 
value of the easement taken is to perform appraisals on each land- 
owner’s property. However, if EPA, and any other interested agency, 
could reliably demonstrate that all landowners under any particular 
program would be benefitted, an amendment to the Uniform Reloca- 
tion Act which would relieve grantees of certain responsibilities (such 
as making individual appraisals) which do not benefit the landowners 
would appear to be sensible. 

A subsequent letter from you raised an additional issue, which in 
this particular circumstance appears to be in large part mcot due to our 
answers above. Specifilally, you ask whether easements (or by exten- 
sion, any interest in property to be acquired) can be purchased by the 
State agency for an amount less than the appraised value, where the 
sellers are willing to accept nominal consideration only. Provided that 
the acquiring agency meets its obligations under the Act to offer just 
compensation for the property, we are aware of no statutory prohibi- 
tion against the consummation of a sale for less than the fair market 
value if the owner is willing to sell on that basis. 

The purpose of the Act’s requirements is to protect individual prop- 
erty owners from the superior negotiating position that the Federal 
Government or State and local Governments (for federally assisted 
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projects) enjoy. Once the property owner receives the Government’s 
offer for the amount which the agency has determined to be just com- 
pensation for the property, which amount may be no less than the 
agency’s approved appraisal of the fair market value of the property, 
the property owner may accept that amount or negotiate for a different 
amount. In most cases we would assume that a property owner would 
not be interested in accepting less than the full amount of the Govern- 
ment’s offer and any negotiation would be for the purpose of obtaining 
a higher payment, However, in those situations where the owner 
knowingly and willingly wants to accept a lesser payment for the 
property, we see nothing in the Act requiring him to take the full 
amount proffered by the agency, nor are we aware of anything requir- 
ing, in those circumstances, that the agency actually pay the full 
amount. It would be incumbent, of course, upon the head of the Federal 
agency involved both as to Federal projects and federally assisted 
projects over which he has jurisdiction, to assure that pressure is not 
placed on property owners to accept less than the amounts to which 
they are entitled. - 

Accordingly, if the Rankin County Sewer System offers to purchase 
an easement from a real property owner for no less than the approved 
appraisal of the fair market value of such property, there is nothing 
in the Act which would prevent that owner, upon receipt of such an 
offer, from willingly selling the property for less than the amount 


offered by the System, and the System from buying the easement for 
the lesser amount. 


We trust that this information will be helpful to you, 


[B-194978] 


Pay—Retired—Foreign Citizenship Effect 


A retired Regular Army officer residing in Israel acquired Israeli citizenship by 
operation of Israeli law, but also remains a United States citizen. While the loss 
of United States citizenship is inconsistent with status as a retired Regular 
officer and thus results in loss of status as an officer and loss of entitlement to 
retired pay, dual Israeli/United States citizenship alone does not require loss of 
entitlement to retired pay. 


Pay—Retired—Foreign Military Service Effect 


A retired Regular Army officer residing in Israel who has dual Israeli/United 
States citizenship is subject to service in the Israel Defense Forces, the Israeli 
armed force. Such service in a foreign armed force by a retired Regular Officer 
appears inherently inconsistent with his position as a Regular Army officer, as 
well as being prohibited (without congressional consent) by Article I, section 9, 
clause 8 of the Constitution of the United States. Thus, service in the foreign 
armed force would make his status as a retired Army officer very doubtful. 
Retired pay may not be paid to him without authorizing legislation. 
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In the matter of Lieutenant Colonel Thomas E. Snyder, USA 
Retired, May 25, 1979: 


The issue presented by this case is the effect on a retired Regular 
Army officer’s retired pay when he lives in a foreign country, acquires 
dual citizenship by operation of the foreign country’s laws, and serves 
in the armed forces of the foreign country. We conclude that while 
dual citizenship would not-affect retired pay, service in a military 
force of the foreign country is incompatible with Regular retired 
status as well as contrary to a provision of the Constitution. Thus, 
retired pay must be discontinued when a retired officer becomes a 
member of the foreign military force. 

The matter was presented for decision by the Assistant Secretary 
of the Army (Installations, Logistics and Financial Matters) and was 
assigned submission number SS-A-1313 by the Department of De- 
fense Military Pay and Allowance Committee. 


Background 


The reported facts of the matter are that Lieutenant Colonel 
Thomas E. Snyder, USA, was retired under 10 U.S.C. 3911 (1976) 
with over 20 years’ service and is residing in Israel. He is a citizen of 
the United States but automatically acquired Israeli citizenship be- 
cause of his Jewish heritage and residence in that country. The United 
States Department of State and Embassy in Israel consider Colonel 
Snyder to have dual citizenship. Colonel Snyder states that he has not 
relinquished his United States citizenship but acquired foreign citizen- 
ship with no action on his part, He states, however, that as a citizen of 
Israel he is required to serve in the Israel Defense Forces for a period 
of 3 or 4 weeks each year. It is not known whether he will receive pay 
for the time he serves. 

Because of our decisions holding in certain cases that loss of United 
States citizenship is inconsistent with continued military status, which 
then entails loss of entitlement to retired pay, the Assistant Secretary 
questions Colonel Snyder’s entitlement. He also asks if loss of entitle- 
ment to retired pay is not required because of dual citizenship, what 
is the proper application of Article I, section 9, clause 8 of the Con- 
stitution of the United States if he serves in the Israel Defense Forces. 

The Assistant Secretary presents the following specific questions : 

1. Would Colonel Snyder, an officer of a Regular component, who retired under 
10 USC 3911, and who is a citizen of the United States, forfeit his retired pay if 
he automatically becomes a citizen of Israel by reason of his Jewish heritage and 
residence in that country? 

2. If the answer to question 1 is in the negative, does he forfeit payment of re- 


tired pay because of mandatory service in the defense forces of that country for 
3 to 4 weeks each year? 
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3. If the answer to question 2 is in the affirmative, is the forfeiture of pay only 
during the period of military service or a total forfeiture? 


Status of Retired Regular Officers 


Retired Regular officers are members of the military service of the 
United States and are considered as holding an office of profit or trust. 
See 10 U.S.C. 3075 (1976) and Puglisi v. United States, 564 F. 2d 403, 
410 (Ct. Cl. 1977), cert. denied, 485 U.S. 968 (1978); Hooper v. 
United States, 164 Ct. Cl. 151 (1964) ; and United States v. Tyler, 105 
U.S. 244 (1881). 

Regular officers retired for years of service, such as those retired 
under 10 U.S.C. 3911, receive retired pay by virtue of their continuing 
status as military officers, and loss of that status would entail loss of 
entitlement to retired pay. 41 Comp. Gen. 715 (1962) ; 37 id. 207, 209 
(1957) (question 3) ; and 23 zd. 284, 286 (1943). 


Loss of United States Citizenship Effect 


It has long been our view that retired military officers who receive 
retired pay by virtue of their continuing military status lose their en- 
titlement to retired pay upon the loss of their United States citizen- 
ship. The theory in those cases is that acceptance of foreign citizen- 
ship which results in loss of United States citizenship is repugnant to 
their oath of office and inconsistent with the continuation of their 
status as officers of the United States. See 37 Comp. Gen. 207, 209 
(1957) ; 41 2d. 715 (1962), and 10 U.S.C. 3285 (1976). See also 44 
Comp. Gen. 51 (1964), and 44 zd. 227 (1964), to the same effect con- 
cerning certain retired enlisted members and members of the Fleet 
Reserve. 

Since apparently Colonel Snyder has not lost his United States 
citizenship merely by residing in Israel and receiving Israeli citizen- 
ship, he would not lose his entitlement to retired pay on that basis. 
Question 1 is, therefore, answered, no. 

We also note, however, that section 349 of the Immigration Nation- 
ality Act, June 27, 1952, ch. 477, 66 Stat. 163, 267-268, as amended, 8 
U.S.C. 1481 (1976) , provides in subsection (a) (3) that a United States 
national shall lose his nationality by— 

entering, or serving in, the armed forces of a foreign state unless, prior to such 
entry or service, such entry or service is specifically authorized in writing by the 
Secretary of State and the Secretary of Defense * * * 

However, the continued vitality of that provision, at least as it relates 
to a case such as this, appears questionable in view of the Supreme 
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Court’s decision in A froyim v. Rusk, 387 U.S. 253 (1967). In that case 
the court found unconstitutional another provision of the Immigra- 
tion and Nationality Act (8 U.S.C. 1481(a)(5)) under which a United 
States national would lose his citizenship by voting in a political elec- 
tion in a foreign state. In doing so the court held that Congress cannot 
forcibly take away the citizenship of a United States citizen and that 
the constitution insures the right of an individual to remain a citizen 
unless he “voluntarily relinquishes” it. 

Apparently Colonel Snyder does not wish to relinquish his United 
States citizenship and, based on the bare facts presented to us, it ap- 
pears doubtful that his service in the Israel Defense Forces would be 
considered tantamount to a voluntary relinquishment of his citizen- 
ship. See Baker v. Rusk, 296 F. Supp. 1244 (C.D. Calif. 1969), and Jn 
re Balsamo, 306 F. Supp. 1028 (N.D. Ill. 1969). In any event determi- 
nations and rulings of law under the Immigration and Nationality Act 
are matters primarily within the jurisdiction of the Attorney General. 
8 U.S.C. 1103(a) (1976). Colonel Snyder would be well advised to 
seek an authoritative ruling as to the effect on his citizenship of 8 
U.S.C. 1481(a) (3) should he serve in the Israel Defense Forces so 
that he may seek the necessary authorization, if necessary. 

Should it be determined that such service would result in loss of his 
citizenship, our decisions cited previously would apply and he would 
not be entitled to retired pay on that basis. 


Incompatibility of Service in Foreign Armed Force 


In addition, whether or not his United States citizenship is affected, 
there must be considered the obvious inherent incompatibility of a 
Regular United States military officer serving in a foreign armed 
force, as well as the explicit prohibition contained in Article I, section 
9, clause 8 of the Constitution. 

As we understand it the Israel Defense Forces is the integrated land, 
sea, and air military organization of Israel. Service in the reserve of 
the Israel Defense Forces appears similar to service in our Army Re- 
serve. That is, members serve regular periods of active duty or active 
duty for training and are subject to call to active duty at any time 
during periods of war or national emergency. 

By entering into such service Colonel Snyder obviously would be- 
come subject to the orders and requirements of the foreign armed 
force which he would be bound to follow and from which he could not 
voluntarily withdraw. Thus, he would be placed in a position clearly 
incompatible with his position as an officer of the United States subject 
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to the laws, regulations and orders of the United States Army, includ- 
ing the Uniform Code of Military Justice (10 U.S.C. 802), recall to 
active duty (10 U.S.C. 3504), and the requirements of his oath of 
office (5 U.S.C. 3331). 

Also, Article I, section 9, clause 8 of the Constitution of the United 
States provides that— 


* * * no Person holding any Office of Profit or Trust under them [the United 
States], shall, without the Consent of the Congress, accept of any present, Emolu- 
ment, Office, or Title, of any kind whatever, from any King, Prince, or foreign 
State. 


The language of that provision is particularly directed against every 
kind of influence by foreign governments upon officers of the United 
States. 24 Op. Atty. Gen. 116 (1902). 

We have considered cases involving retired members engaging in 
civil employment with foreign government controlled corporations or 
instrumentalities without congressional consent. In those cases we have 
not concluded that the retired members lost their military status by 
the unauthorized acceptance of the emoluments incident to the civil 
employment. However, we have held that the emoluments received are 
deemed accepted on behalf of the United States and, therefore, the 
members’ retired pay is to be withheld in an amount equal to such 
- emoluments. 44 Comp. Gen. 130 (1964) and B-178538, October 13, 
1977. Unlike this case, however, those cases involved civil employment 
and the acceptance of a foreign office or title, in addition to emolu- 
ments, was not an issue. 

Congress has granted conditional consent for retired members of 
the uniformed services to accept foreign government “civil employ- 
ment.” See Section 509, Foreign Relations Authorization Act, Fiscal 
Year 1978, Public Law 95-105, August 17, 1977, 91 Stat. 844, 859-860, 
37 U.S.C. 801 note. However, that consent does not apply to foreign 
military service and would have no application to this case. 

Therefore, since Colonel Snyder does not have congressional consent 
to the proposed service, in view of the broad language of the constitu- 
tional prohibition against accepting a foreign office or title “of any 
kind whatever” without congressional consent, and the obvious in- 
herent incompatibility involved in a retired Regular officer serving in 
a foreign armed force, should Colonel Snyder serve in the Israel De- 
fense Forces his continued status as a United States officer would be 
very doubtful. In those circumstances, without authorizing legislation, 
we could not approve any further payments of retired pay to Colonel 
Snyder. Questions 2 and 3 are answered accordingly. 








